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# # 5285989334 : MAJOR LAWS
KEYWORDS : WORKS OF APPLIED ART / INDUSTRIAL DESIGNS / TRADEMARKS /
OVERLAP PROTECTION

NILUBON KUMPARATANA : LEGAL PROBLEMS PROTECTION OF WORKS OF
APPLIED ART. ADVISOR : ASSOC. PROF. ORABHUND PANUSPATTHNA, 240 pp.

Works of applied art are a form of an artistic creation with utilitarian function or incorporate
in an useful article. Since works of applied art intend to induce art appreciation and add the
economic value to an article, the authors also gain great commercial benefit from such works.
However, protection of works of applied art under Thai law is ambiguous and there are some
problems concerning the overlapping and concurrent among various intellectual property
legislations. This causes a loophole, as a result, inappropriation commercial exploitation of such

works does occur.

This research is conducted to study laws relating protection of works of applied art of the
United States of America, the United Kingdom, Republic of the Philippines and Thailand. Its purpose
is to examine and analyze legal problems on protection of works of applied art in order to find the
appropriate patterns for providing legal protection of works of applied art for Thailand. In addition,
interviews of authors, officers of the Department of Intellectual Property and a judge of the
intellectual property section of the supreme court who closely pertain to works of applied art

protection are also included in this research.

It is found that the definition of works of applied art under the Copyright Act of B.E.2537 is
unclear. In order to get protection under the Act, works of applied art requires 1) to be an article
showing enough level of originality 2) to be utilization from artistic works and 3) appearance of article
shall not dictated by functional considerations. To achieve a clear understanding that woks of applied
art are not necessarily required to be originated from artistic works. It is, then, suggested that the
definition of works of applied art under the Copyright Act of B.E.2537 should be amended. It should
include and apply to an artistic creation with utilitarian function or incorporate in an useful article
apart from the appreciation in the merit of the work such as for practical use of such work, decorating
articles or appliances or using for commercial benefit. Furthermore, to remove the overlapping among
various intellectual property provisions which leads to concurrent protection, it is suggested that works
of applied art should be limited to claim protection merely only to any single field of the intellectual
property law. Whereby amendments of the Copyright Act of B.E.2537, the Patent Act of B.E.2522 and the
Trademark Act of B.E.2534 are suggested to require using a certain number of production to distinguish
works of applied art from industrial designs under the patent law and trademarks under the trademark
law. Moreover, the provision that entitles right holders to choose any appropriate intellectual property
provisions to protect their works is needed. Whenever, work of applied art is chosen to enjoy
protection under a specific field of intellectual property; it is no longer entitle to get protection under

the other ones.

Field of Study : Laws Student’s Signature ...

Academic Year : 2011 Advisor’s Signature



AnRNssuUsENA

Ingdnusatuidiiaqalulddenunsanan saesmsen wilaRau
lssuiduernssiviauimerdnwusliuagideu Teviulsliaug dusnwuazduugii
uAfidousnlaemasn v@NTIUTBUNTEAADINTIYYLN tavzadly Beldnganliifessuidy
Uszsrunssunislunisasuinerinug uaglisuugiduilfinefnusaduiiania
auysal Tumaenie 81915EMANa aquasuaze1ansinsiue qassamndy eldnganiu
Hunssunisaeuineinug warlitedndiuiidulsslonidensihinednusatudl wasae
nITUYBUNTEAMYINUARUA Louvndluned Tinganaazinandugslunisandeifielid douls
dunwalonnsduIaa A

2 a Y

ALTEUVBNTIVVOUNTEAMDITEUT YY1 A, ATYse LB, AmaRALYs

DA q q
= % o

USYIOIAS, Ansuagd fvauns, auady deasey, Anguaal evng, AnTaan duasius
¥ i v &

=9y Vo ¢ - ¢
LazAMAUSE 535Ua13 Baldnsanaasiiantunshidunvaluazidaateyadululszlev

Y
foN15aAYININednusat Ul

a %4 1%

AL TEUVENTIVVOUNTEAMUA 11301 Wawtloswe dmsuiddlaniilvigdeu

q
v 4

ARBALT YONTIVVBUNTEAMVNIUOTUALAINT J9UTIA UazyiTuden1sUayyn Wusysue
=

Y
a

Yo o o = g v v = = = Y ~ Y Ay ° i
QUQQUU@%’] g(j\‘]lﬂﬂ'ﬂ’]ﬂﬂ?mr]l,l,agLT’]IQQQﬂQﬁi%Li@QLiEJuGUE]\TE»JJLGUEJ‘U LN@@?QVIQL%HUW’NW‘UW

)

dinnueAfiansBenITasEn vauamitaugiliautemaslunsinifinerdnusuay
Juridslalifuanenn

a |

a a ¢ o & & ¢ v a
mnIngrinusatuiasiludseleviusenisle llsuveaiiauddaiuisn
ANNR15E Az ilRA1ans QRN TalunIIne de wasiinseaunnvinunddiugieyinli
Wendinusatuldniogann uimniednusaduiiideinnaieusenisle {illsuveiiousy

[eRTUNA T,



GUEITLY

Wi

UNARTBA NI I ..oeerrscrnserserssessssss s N
UNART BN TIITUNN Y. oo e 3
MARNTTUUTIN oo 2
BVTUD vt e Y
B TTUBP T Nttt )
BNTUBIN MM, eeeeeeeseessesssssssssss s b 3
UMT 1 UMY oottt 1
1.1 A Tusnuag AUE AUV .o, 1
1.2 FAQUIEAIAUDINITITG oottt s 2
1.3 UDULURUBINTTIVE v siinsseanessreeesssnsesssssssssssssssesssssssse s sessssss o 2
14 ANUAGIUNIIANYIITY ererrrsiieiiirnnn e 2
1.5 BBMNTANYIITY ik s 3
1.6 Uselonnimai0g iU o e 3
Unil 2 ATl ANLANATESURAUUSEENR. e 4
2.1 ADIUNUNEVDINURAUUTZEN ..o 4
2.1.1 AMUVHNEYRRUAAUUTEYNAUNNARUL e 4
2.1.2 AVIUNNNEVDRIUAIUUTEENANIINGUNIEING o 6
2.1.3 ANUVINEYRRTUAAUUTEYNARURLIAATDIANUTENA. oo 7
2.2 wnenuaauazTinuinstunslinuAuATesUAaUUTEYN . .. ....... 13

2.3 nmsbinnuAuAsesnuAallssendniunguaneseninaUsemeay
OPHNVEATNIUTEINIA ooooooeeeeeeeeiieeiieeneenieneiesennnsne s 14
2.3.1 msbinnuauasesnufaldssendlungraneseninalsene........ 14
2.3.1.1 M3WANUANATOINUOUFYINTIUDTU. oo 15



Wi
2.3.1.2 MIWANUANATBIRUBUFYUINTIUITA. s 18
2.3.1.3 MIWANUANATEINUANUANAS TRIPS..oovscercrrrern 20
2.3.2 M3WANUANATENIUAIUUTZENALUANSUSENA oo 22
2.3.2.1 gluuunmshinnuAuasesufalussgnduasiuy
HARTUNVDIAAZUTINA. .o 22
2.32.2 mslimnudunsesdsmesiiuselondldasly
N T [ N 27
n. MeliANLALATEIN NN MUNERVANS ..o 28
N1 dnwagnafaudludaesidusslovdliaos. ... 28
n.2 MIMANUANATOIURAUNTIU e 42
U MIAANUANATOIN LAY NUEENBURT. oo 46
U1 ANBUERUUNEATI. oo 46
U2 NIFAIIUANATOIUUNBATI oo 48
A, NS IIALATE LN GVLNELAT DMANENITAN. ... 49
Al ANUVLNEYOUATEIMHNNITA. o 50

o 44' v a a v
A.2 aﬂi‘.’a‘mgLﬂi@\'ﬁﬁll']EJﬂ"Iiﬂ']V]a'uJ'ﬁﬂﬁ]@V]gLUEJ‘UI@... 53

2.3.2.3 N15WANNANATBNNUAAUUIEENAILAN 19 141NS....... 59
n. mslirnuduasesufaunssunungvanedudns... 59
N1 ANYULUAAUNTIU. oo 59
.2 MIWANUANATONIUABUNTTU oo 68

U, NMsANLAUATINUAaUUSEENAlAENg MUY
DDNLUU (DESIGN LAW)..e.veieieiiee s 75
U1 ANYULWUURBATT oo 75

9.1.1 WUURARSUIANIASUNTIANZD8ULAR

(Registered DeSIGNS).......ccovvevrvreeverrrirenn. 75



v.1.2 wuundndasinlildannzidou
(Unregistered DeSIgNS).....ccc.vvevveeverrecrann.
U2 NTANUANATOIUUNEATUIN oo
¥.2.1 wuuRandusinldsunsaemzidounda
(Registered DeSIgNS)........cccecvecvecvercvecrenne.
v.2.2 wuundndasinlildannzideu
(Unregistered DeSIgNS).....ccc.vveverveererrane.
A. MslrANLAATEIRNLNQVINBIATEIINENTA.... ...
A1 ATININEYOUATOIVNINTA
A2 dnungesesnensfmitannsoaavzdould. .
2.3.2.4 milinnuduasosuAaUUszendluasnsassiauTud.
n. mMshianuduasasuAallssendnungmunedvdns
N1 ANBAUBITURAUUTEENA oo
n.2 NISHAIUANATOINUNUAAUUTEENA. ..o
. mMslirnuAuAsoIURaUUTEENAnUN MY
NINGFUN T YT IIIGUUUNEATUT .o
UL ANYUEUUUNGATN v
9.2 NISANUANATBILUUNAATN. oo
A, M3liANLANATEINNLNMNELATEIINENITAN. ...
A1 ANYBNEVDNATOILNINTA

o d' v a a Y
A.2 aﬂ‘lﬂmgLﬂﬁ@ﬂ‘ﬁllqﬂﬂqﬁﬂqwaqmqiﬂﬂfﬂmzL‘UEJUI@....

nslirnuAuasesnufalyssenduasdyyilunmsivanufuasesanu
AAUUTZENATUUTINAING o
3.1 M5ANANATEN LA UUSTENATUUSENAING o

3.1.1 mslianuauasasuRaUUssendnelanguaneduadns........ ...

P



3.1.1.1 ENYUSURAUUTZENR . oo
3.1.1.2 MSWANUANATOIURAUUTELN oo
3.1.2 mslianuduasesudaUUszendnelingruned@nsdes.........
3.1.2.1 ANYUBLUUHEATU oo
3.1.2.2 MSMANUANATOUUUNTANUI oo

3.1.3 nmslirnuAuAsesuRaUUszendmelinguunensemaneg

3131 AYINSUBIATOMNONTA o

3.1.3.2 dnwaselonnngniitannsoannsdould ...

3.1.3.3 MIWIANUALATONATBILNIANTA o

3.2 JgnnlumshinnuAuasesufauussendluusemalng. ...

3.2.1 Yoy ilunsimuaan Bauevo N TUARUUTEENG oo
3.2.2 Ygvnisianusuasesnufaulssendnszategly

NVLNERTUDU. oot

3.2.2.1 nslirnuAuAsesnufialuszendiun1seanuy

unil 4 uwmsivsnganlunsiauAunse s URaUUTEYNA . oo
4.1 Azt UAaUUTEYNAT AR UATMANATON oo

4.2 wwndlunsiianuRuasesuRaUUssgnaneldnguunenswdau
L0313 TP

4.2.1 nsbinufalussgnalasuanuduasesneldnguunensnddu

MU AN IUTELA A AT e

2

NN
122
124
129
129

133

135
136
139
143
149

150

154

154

182

190

191



Wi

4.2.1.1 wsainsliuaulszgndldiuanuduasesnield
nomunensngaunadyan oo ssamaed. ......... 198

4.2.1.2 #ansenuveInsinufalussgndlasunnuAuases
melangrunensngaumedaailaiesssnnmen...... 201

4.2.1.3 nislianudaldssendlasunnufuasesnieglingvane
BUVAVBRENRTURYD. . 202

4.2.1.4 nslinualdssyndlasuanuduasesnielanguing
ANSURTINEIRUURY Yo 204

4.2.1.5 nislnufaduszyndlasuanufuasesnieglanigls

PSS ANTARERTURY. 205

4.2.2 mMmsbinuAalussendlasunnuauasesnglingmneninedau
NRUYYIWINNATT T UTERAT . oo 210

4.2.2.1 wsaiinsliuAaulszgndldiuanudunsesniels
NAMIENTNGAUNT Y ININNIT 1 USEAN oo 210

4.2.2.2 fansznuveaIn1sinufalussyndlasunnuAuases
melangranensngdumadagiuinnii 1 Ussan........ 212

4.2.2.3 nislnufaldssendlasunnuauasasnieldingmune
RGN NQVENEAVBUNT LAYNNMNIBLATBIIENENISAT.... 212
UNT 5 ATUBABIAUBMUY oo 217
G AL, 217
UBUAUBMUL oo 224
FUINVTONBL. v 234
UTE AT UINE VTN ..o 240



A15URA519
3197 "

1 AIUTEUMEUNSIWAUANATOINURAUUSE ENAN NN YIE
BIIUTEIVIP oo 219



NG

1

A13UN N

LHUANKERRIIndentunslinuduasesudaUUssendnele
NOALENTNIFUNIITRYE Y

&2



anudunuazanudfguasdyim

=K

Tuefin mMsadassrnuiavzdnlngiinguszasdifieduruanuauuas
AuAvsAaUzvesnududfiy muﬁaﬂzﬁ%?qﬁaimﬂsﬂmumwmﬂjsﬂwLLﬂp&aswaim
winlatin msldussleviannaufauzdadulogisdrin dweandedlddmlngfisudnuali
AdneRdstumudnuarnslFu wiiledinumasTausssudinnuasgimt suRazda
Bugminrliustlevinananssuuuy waediuvnunludinuszriudiuinnidu Tnedsiing
wnfremsthaudalznanuimietssiviiudwouaiedd deuenanazisganuala
uifuidfiund SshefugarmaasugRvliiuisoundituie domai Jedinnstiau
AavzuUszandldifleusslomimensidiuannty

Tutiigiu swAadzgnianldussiuanudsdsoaaieddma g dudnouinn
ggﬂﬁﬂzﬂﬂiiﬁﬁéﬂ%@ﬂﬁua’lwﬁﬂLLaﬂﬂﬁLﬁuﬁﬁ“ﬁUﬂ’]iﬁ%’]ﬂﬁiiﬁ%@ﬂﬁa%”mﬁiiﬁ duazviouli
WinlsrunszuIunsAneenwuudLal duede LLauﬂimVlL‘lJ‘LJLWEJ\‘]ﬂ’ﬁ‘LJﬁUﬂ’]WG]‘L!Q‘U‘U
WUsEuaIULAsUeInatuviia mmaﬂwmyLUumimmimaLﬂaauaa@mmiu Tagnuin
aﬂﬂaﬂLﬂﬁﬂ‘ﬁﬁﬂﬂﬂﬂﬁﬂiéﬁﬂ@ﬂﬁﬂLLWi‘V]ﬁW’hLﬁﬂﬂﬁuﬁuﬁa‘uaw‘ﬁgﬂizLﬂ%ﬂﬂuaaﬂﬂizﬂﬂﬁ Vi
awaqwaEmLmulmﬂimgaﬂwmmaﬂﬂmﬂLaa vidounansaifduiioinsvinsvdesaulas
uRaUn Ty memgiles waasliiuddanilunsimusanunuisuaz nsuia
mmaﬂwmwaqmuﬂaﬂﬂiuqﬂmwlmumm@msaq

weana Nl Fanudnaufadeduiderdudigninluldvatsunuin
= o I a a i 1 ) o Y 1
wanmidoannisihuinnuasdsrenaioddd lidazidunisihlvlndudiulsznovluluy
a o ¢ A % U o v & « % A v  waa a £

nanA naewinszNshlUldduaIemuisn1san vasinses vl QRavand w.a. 2537
Wz UUYAANSTUNT W.A. 2522 LazgWizI B0 JALATDINUIENITAY W.A. 2534 Teyas L
AuAuATaInsNEdun1alaalinudnuuzwiisdns (character of right) Iaguansineamin
nfuegtaau vibaAadymanuauigissninnguanensndadunisdyyivargadu
g dgyminishianuauasesddouninauduaednu Ingdrunauiinisauasesly
FuguRalUszendmudiuninddunielagiadu lneanizgnisesnuuunindamiuay
LATDIMINENTAIFUINTUNTEING



mewnilie Fsnsfineuwinislunisusulguiluielnudaldssynd
lasunsAuasestnlaumeldundyainmunzay Jesiulilninisnandiavelvlasuany
Auasasluguznufallssyndlaelivaninanuaziiaanuddoulunislvmnuauases

TUTLEIAYDINIIIY

1. Wefinwuuinudn enuduin wezdnvaznisiinuduasesufay
Uszgndneldnguuneseninelsene wasnguuneussinadngg idday

2. WeAnWIANNQUUNELAaZRUINIYRIAIA gLz Aaf1aUsEmAluNIS
Ysuldnguaneluisesnisauasesnufavdssend Meluwdvesnguuiededns ngvuny
5095 LaNOUUNELATBINUIENITA

3. Wefnwazinsgridymnisauasesufalussend

4. Wionuwin1enisundaminaziauauusnslinuAuAIas uday
Ussgyndnimunzay

YBULVAVDINITIVY

I =

afnwfanisianuAuasesudalUssend lagasfinwideninununy
unATuAn wardnwazmslinnuduasesunging felumrangrsnesen sy
nnynenglulszsna saeaaumiininuvesaa wazdgmiiiniulunislieuduases
MuRaUUsEend TnsfinnsanilunSunmangmng inssghauasdany ienuuamnanis
uiluymmslianudunsesnufauszendnvngaudmiulsemalnedely

HUNRFIY

nslienuAuAsasuialUssgndnelinguunalnedanylidaiaunasd
Hyw ilfiAnanuaiuiisinazindoussninangruinenatsatu Semrsiinsudle
w1t Ravans we. 2537 nsrswdugRansing we. 2522 waznsys1vydd
1A3BIMNNBNNTAN WA, 2534 IilelnuRaUUstendlisuanudunsesimnza



ASn1sAnwIY

Humsidoienans lnsazvhnsdnwinagiiasgideyanienansiiieades
WU Tennassenitalseina nguanentsluveannsuseme nguaenisluveslseina
lny Miininw vilsde LBAA1INITIINTT UNANNAIINNTANTNYUANNY Ineilnus rudeya
medumediin uardunvaiyaraiiigitos

Uszlevinanainazlasu

1. wielimsiusuinnuda mnuduun wagdnuanisiinnuduasesu
Aauussendnelinguuneseninadsene nguanesauseme wagnguinglng

2. el lafanannguuiekaziumisvesmalveiasmanisssinely
n1sUsuldngumune Mengurunedudns nuunednsung wasn)ruIelAIaImMuIenIsALAEINY
nsliruANATaIuAaUUsEgnd

3. Welinsuiagiwsgitamnislianufuasesnufaldssend

4. lEUBkUEWNINIiANLANATs AR UUSE AT L ZaY



unn 2

4

n1slvinuANATaIUAaUUssEnd

(3

2.1 anuvungvasnuAallszeng
a a 1
2.1.1 anamsngvasnufauUszenalunsfaly

“uRaUiszgnd” mneds Aadzdssinvmisiiitudieiluliusslovd
Tumslamandaduddey 1wu auesrnudosmnisnmeluaiiiou aussnudesnisvesdany
fausUstmilenaiesionseldiniesdietns viporvesldirtosdnsuanunuusenueufly
\ioausseudeinisvosdan

sRaUUsEgnAdsilinnInenatesULUY WU Meusiaiesldaosuszdiiy
MsadeanazAs N1soNLUUANLAY wardisaulufaugadad Gufnazivuaidn dold
Riouazarudriurglunisussivgidunisianie wu n1sideszlungs waoy n139in
\A3estay msviedesnn Ludu wazuiuAaulszendagiigajsanedifyfoie
Uszlowulldaos windesdsisnnuaumsequisosluddgyiemilouiu

NuAalUszend wiseanlavalouvus fe

ca

1. widiegAat] (Commercial Arts) Tiun vufavziivintulnesjsfivselon]
mansenduddy dnvazvesuiiigadyaduiinnuulan azganilufuvesguuuy
ddu awmane %qmmiaiﬁ'uﬁnw‘%aﬁqm@'ﬂuiﬁﬁmmmaﬂa Wy anldawmes Un
vifado wosundos a1efi1 MSpueeNdu NMMUTENOUEEY Nded LALYINLATEIFID1NA
usiu

2. granvngsudal (Industrial Arts) laun s1ufadsniinszuiunisudndu
JEUU dNNTaLEUBNaNAnaNu1AsIazidudwIuLIn taUselavin1aniseduLAeiu

6)

Wlvdfad
guannssufaluanaenilu 2 Uszian Ae geamnssuluasanou laun
gaamnssuftinandnlaeldissuvasaudnluasouasnduidman Wy n1svieeud

Jadanszunsasoysen n1svinsuidamindednd 1Wudu dagnavnssufaddnsianils
Jugramnssudaduunalng lown anamnssulssu fszuumsvinusiueu Tiesesdns

1 Y ) v a6 E- o
yaBeu wduilles, auviszmeiaudal (nunnamiuas: Jo.od. WIuRe w8, 2537), i 25-30.



Juussdrdglunisuds Juywdimiiiauay  widmandafieonunazldniosdnsdy
W39 whuywdndedldanufatunisesnuuundndiuriiug uazezlinandneanuniu
IR 1wy NsRERRT wieslduszaniu Jusy

atdlsfinu geamnssufadviinlssnuiluinaninazeonund Adsuannea
mefavy uazlieulysdaiAatunIaungdENanNURULUURER 9T

3, faumuAatl (Decorative Arts) liun suAadsiiiatuniseenuuusiions
AnuAe 17U M3nnustensenielukasnieuen ﬁu’qﬁlﬂuﬁa@jawﬁaLLazmmsmmim
iieliiAnnuemnazanuiewslaungogende LLﬁ%Eﬁ%ﬂiﬂﬂﬂjﬁﬁ]’lﬂmﬂ’liﬁ?uﬂ LFU N3
ponuuUA msdavinasiost nsldiaiu nsywsa nsussdulealal udu Vil WilelsiAn
ANNENBY auienauigla damuAInsaunIenn

4. vinanssufal (Handicraft) loua wasudauealdiievingu juLuuves
a & a o a d' 1 (=1 [ a v QI =
NARAUNLAMUNAINTANY NISHARTIIA LUSU R lun weldunisSnefals luieadunse
a Y 1Y) ~ | ) < Ao v oaa | a a a
Aavziutueld nanudsianAeuinganssidununiimeille 1wy LATauafauRUNT
6 1 a

nAnFueigudnn udnaiu g Audnve wiewdu wissoy gnanytiugaduy
Aausinanssunduneniuinfaunalioni1san aysen Snulnduns [usy

5. Usedinfad (Elaboration Arts) léun nasufavsiiviseiifouazainy
Fng finszuumsimanetuneunitfinauazdisaseddnareudnuy nandnsed
senAeuteganszhldtostu viseehliiurndosmuasusznouenindtos 1y
syl nsadnuilslvg nudssauyn WWusy

ufaddszanndadunudalzivhiuiioaussaudesnisaulselovd
THany Fuduanudsin1sniesresniedundn anuaisnuduiiesdiuysenaumintiu

nandlagasiuad nudalUssendauanuvanglunifials Ao nasudaly
d' ) d‘( a € 0 d' v '3 d" [ < ) £ =1
nulpedngUussasddAryinanisladusslevinislanands lidnesdunisiiluldasevse
THuaramusglominiinisen lagliaddinssudsnisuas nanfe ludnasnautuazidu
NuUNAIvilagedeiile ANNUT dlausTatazANgIuIy wInldiaTosdnsluni1snan
= P a = a a D Ay = a ¢ o & |
wialldaudiuiauing ey lunefads danaiddmdunufaldssandnadu og1als
I3 % ' v v ¢ & Y] a - =~ &, ~
Anu wdezyadunisldusyloviilunan vueiiaualsunsoaunisnamduiiies
drulsznouiny wissrUszneusesnnuasnufdnnludsddgyidesdegluanudal
UssendemeLguriu
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WA, 2537 fuuamdendBidunisianig aail

1051 4 JyelAdn “aufaduszend taun suntdienauaiy (1) 83 (6)
agnlnegvllvsonatgegnsuiululduselevied1edu uenwlloannnisuvulunnen
Yosfuiinaty iy dluldass diluanunstagusedsvesduluasedldns ourluly

WinUsletinianisan

viell lidauen (1) 8 (7) azlinuamisfalsnsell waslvivuneaiiy
SAUDININONU AL W URIVDIITUAINANINE "

NuAaUUszgnd Javaneds Nuiinannsdiernufalnssuilasuaing
AUATBINUNLYMNNY BUlAuA UTRINTTY TUUTERNINTTY MU AL $uaadaenssy
AUAINEY NUNNUTENDU WNUT TATIATI9 119919 MTuadeassAsUnTsausingy
Nefugiieans giiussine v3emeraans sgtlaegrmilmievatsegesiuiululy
Usgleviegnedu venwileannsturslugmuaivesdinudinaiiu wu inldldase dily

| A o v & 44' Y A o v A ¢ Y ' g ~ !
anusitianvsedsvesduduniedly wistiluldieusslovinianisa Tddnutuasiiame
mMefaUzn3sliifiniu wenanlimsenuTINTININA LA UNURIVBIUAINE I8

R a s a o £ dl
LN NuRaUUssenanuAuvanglungrinedvdnsuesUsemelng fe
A a o a 5 a ! Y a L4 1 ‘ﬂ'
NuliinannsiteufaunssuasfnlusliuuigUssenaldlninUsslevdegedu
Inenguunulaendiegesdnvenslgussleviegeaulione wu dilldass nieuily
Uszaunnussianusedesdulunieddd wiodluldieusslominienisin uenwmileain
NSYUIUANAT SoANNNNTUAIUTUTIY

ANUnInevesnuRaUUsrendlunenguineIdiaugenndeiuanudal
Uszgndlumsdavs ileanngatumainudaunssululdusslovienadu uenivilenn
nsAuTLAnAYeIL Fanssiutiufuruiinsfadsudunuiauslneurifiasduioaues
Amudesnsiunuasnudaiuanugundds vonand egsiinguanssniuiiouans
Thiudanisldussleniegsdu lidasdunsiluldass dluanudstandsvesduiiu
w3edld maenaumsthlulfiieUsslovinisnisdn Adwudunudauussynduvumilany
arumsnglumsdausiaan wagmsfingranesiuualiFaauiiliauduaseslideoudy
wzdlnuamsRauzuielil faenadesiuuuianudanisiats laslomgludwdiduam
gnavnssuAatvialssnuiiinannislfindesdnsadsludimnannng dsmanuilduses
yiaauAmsAaUziagliidoulesdsigasieassd uiteiduaufauuszgndiguiu

[

1 <@ a a M Y o way v I & a A a o = = 4 o [
ag1elsfinnu dsnguunelidlavyafliundudsnnefadsidadaziiawddgyiae
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93AUTENBULTR AN oqUNT B MYeIY Feudlildgageunendn uif udanly
p1anesiuuazfolaglunuRauUssendiays

2.1.3 AnunnngvesufaluszgndnuuuInNAnvawnssmA

wilsgmasnegdnlungaslvinnuduasesufallssyndlaeUygalilu
nganeavans iielidenadasfueudyainsavefudsussmavosmuldidismduandn
Ao uilflannUsemediazivunaamneses “snwdauuszgnd” Blaedauds enailifios
wuAnluNIfunsesuaiasIATideTunvuduegidu uillanuadisndiuas
annsaifisuiAsdldiuanuiallsegnd Wy “musenuuudsesiiusylevfldass” (design
of useful article), “aMug9RToN1AaU” (works of artistic craftsmanship)

AUNNIBVDINUAAUUTZYNARINLUIAIINANYDIENTFDLAITN

ansgeusnuiudnussmanisilianuduasesnufaulszgnd i1 “au
Aauuszend” (works of applied art) Usinglu The Copyright Act 1976 119151 101 Loy
Lﬁumugﬂmw AT ULAZIUUIZANINTIY (Pictorial Graphic and Sculptures Works
PGS Works) Uszinvmilsitannsaldfuanuduasesduans egnslsfinm livsngiinig
oSuvielifdinnrunuRaUuszendidniauliudensle

Y |

W31 101 Yayal®dn “91usunim sy wazaulseininssu v
PUBANMUIINDG dNwuzapIlAkaraIulAve99UIInsAaY (fine) NMWTgu wazsuAay

o

Uszgnd ANy MINLikazn1sINTIUAals wiui gnlan WUl wNuaIn Luudass
LAZATNANINARA SIUDILHNUNINEDNTRENTTY FINUAINAIITINDINUIE L DN
AaUs (works of artistic craftsmanship) @ae 98l liswdsuitieatesiunaln wie

v a ] *
Uselovilvaaslugdavoatiy ; ...”

wid1azlddnismnuaunuigessudaulszgndidaiauiniy we
a a a‘ 1 a @ a Ly wa A “QI aa ¥ 9 .
ngvinedvansvetansgesnnunUyaFises “Awesniluselomildasy” (useful article)

" The Copyright Act 1976

Section 101 “Pictorial, graphic, and sculptural works” include two-dimensional and three-
dimensional works of fine, graphic, and applied art, photographs, prints and art reproductions, maps, globes,
charts, diagrams, models, and technical drawings, including architectural plans. Such works shall include

works of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects are concerned

.o
Jeen



wer “9upenuuudsvesiiiUselevidldass” (the design of a useful article) Fenmualilu
11131 101 ¢i9dd

“Feveanfiuselevilltans (@ useful article) wuN8fe A9U9INA1UIT0
lUlduselowdla Wnelildduiiesdswesiiuanstisgudnvalnieuenniededeyavesdeves
[esegmel dsvedladadasunfidudiunilsesdesniuselosildass Tunandugdues

Ao 1 . Sy b 2 n*
PUsylevdldany (useful article) AUAMUNLNB TN IULTUNU

el Tnendnudadsvedlafomiiddnvue duisvesiifiusslonildans
(useful article) gaallsionaldiumudunsosmeldinguunedvans uimndswosidusslowd
Idaen (useful article) lasuniseenuuulpeiidnvauznisfadzidudiulssnaundd dnwes
mafavsfivmngludmesiufonnldfunnuduasesmeldngrunedvans Ly

drunuesnuuudesnilusslevilldaes (the design of a useful article) &
anwauzigulatu 1931 101 Wamdndnanulined

“useniuudwwesniliusylevilldass (the design of a useful article) 9%
a | < = = a = v
#sandundugunin Ay nienulszauinssy lngn1sesnuuugalsgnaune
JUNM AT MsenuUsERNINTTAEARIANNNSakeNoBnuAr ey nag 19 asEanUTElev

y o ,
Tdaneva9daves

€

< I o o a

191l AziuNd e deaniUsylevdldany (useful article) FaLdudevaei

'
o v a

wWunasldussleviiduddgyBindidnvauznisusniiusing szldlasuanuduasesniy

o

nuaneddnsdadunguuneifieewsuallunislienuduasesnududunisadiseassa

wiilalafeundsesifiusslemiléaes (useful article) Ussnaudiednuamy
mefavs sudumsihaudaunssululdusslevilunisnnussdavesds nvnneavansves
ansgousniaglinuAuAseIusIAgUNI AmlgulazaulseRnnssudsgnilulgiu
a Aa v . T A ! a a a
davesnilusslevdldany (useful article) wilReulyhgunn nmileuvsenudseAunssy
wiauIrARsENNsaLeneantared lnegvBasemimnnUsgleviliaesvesdasguinty

* Section 101 “A useful article is an article having an intrinsic utilitarian function that is not merely
to portray the appearance of the article or to convey information. An article that is normally a part of a

useful article is considered a useful article.”

** Section 101 “..the design of a useful article, as defined in this section, shall be considered a
pictorial, graphic, or sculptural work only if, and only to the extent that, such design incorporates pictorial,
graphic, or sculptural features that can be identified separately from, and are capable of existing

independently of, the utilitarian aspects of the article.”



ANUVINIEYDINURAUUTZENANULIANNAAVDIENTIVRIUNIINT

avserandnsidulssmanieilildvygRduasesnudaluszendliloe
Faude lngA1dn “cuAadussend” (works of applied art) Usingiiteausisipgaly The
Copyright, Designs and Patents Act 1988 11951 18A Jaduuntwafiinsensaziindns
Tunsligmselvunusuifvaninearsisas Tnsmunualiifiesidnisnarndunis
nsgvinfideeiIuAILNguNeAYANElULITIANTIN ATUAEAT ITUALUATNTINLALIIL

a ! =< a ok
Aaunssu lnglivaudanufauuszend

awvpildfinsimusdionmiessyliaudaUyszend (works of appied
art) lsuanuAuasestilaedauds ordumsiz “onusaddszend” (works of applied art)
Dudildneldnguunedednd Tnsianizegrsdslunsfinnumailulszimadildszuy
Uszaanguung (Civil Law) lngliiusinginUsewmeaundnluaninglsuinislidndndnaay
“e1uAaudszynd” (works of applied art) Mudegla aenslsfiniu fnguszasdlagiialy
Y83 “MuAaUUszend” (works of applied art) finnunefsufals Fuduniseenwuy
dnuwaranndin Inefinszuaunsmagavingsudildifsrdesnasdinisunluldusslwing
n1sAmNaIfu lunaensal “euadussend” (works of applied art) dRUNNENTE
WWIRNARANYELAEINY “WUUNARAM” (industrial design) U1 “euRaUUszegnd”
(works of applied art) fwagﬂuu‘%mmaqﬂgwmaamﬁw‘éﬁmm dwluinnuessymeai
Tdszuunguungasaussingl (Common Law) i “91ufaulseynd” (works of applied
art) Sanumanelndifiesiu “emnsdiienisfiats” (works of artistic craftsmanship)’

fatu TunsfinwunanuAaifatudnuasasmslinnuduasesufay
Usegndl (works of applied art) luansverandnsdaudulssimandduanamglsuuasly
FTUUNYNUIB313AUTEINEAl (Common  Law) 333 1Tusesfneiainunuiy nasndu
LWIAUARTUNNTIANUANATEY “WUUNERMI” (industrial design) Wag “9uiarTonIa
#ay” (works of artistic craftsmanship) LiteldifisuiAsatunislfanuduasesauday
Uszend (works of applied art) Tngludotlazvenanimumneves “cudiedionis

* The Copyright, Designs and Patents Act 1988
Section 18A : Infringement by rental or lending of work to the public.

(1) “The rental or lending of copies of the work to the public is an act restricted by the copyright

(a) a literary, dramatic or musical work,
(b) an artistic work, other than—

(M) ...

(i) a work of applied art,

»

: Uma Suthersanen, Design law in Europe (London: Sweet & Maxwell, 2000), p. 22.
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Aialy” (works of artistic craftsmanship) @UAUNLIBUDY “UUUNARNWN” (industrial
design) agnanilavazidenluiade 2.1 solu

ansreIuInsiANUANATE “ MUY IHTeNI9Aals” (works of artistic
craftsmanship) A181@ The Copyright, Designs and Patents Act 1988 Tnefiatduau
Aaunssuussnnuilagausingluieuves “audaunssu” al

ansn 4

(1) “9uUfAaunssy BNuUN8g

() uIeHan19Fals”

va o |

gununvngAninaniilaesuisanuriievesutsililonisdady
(works of artistic craftsmanship) AugunsfiuAaunssuUsznndy uin1sUseRAvgNInae
gnisunfeslviAuaseslugiue srudiaflilenafavs (works of artistic craftsmanship)

o Y, a d 1] & ! 3
Tnevnly laun dyudl weosiwes wasedlduulfzens (cutlery) uavvaauin

= 1 a Y | A a

WBANITANTANAUNNIEWI DA N WL U1 1UT R T o 19AaUs (works of
artistic craftsmanship) fiaudaaudy guveenmog 1M finnyIluAfA199nd190
Nusilon1sfals (works of artistic craftsmanship) A9il

*
1) AR George Hensher v. Restawile Upholstery am“qumdﬁmwmﬁmﬁu

I ° a a o ) a 5 a A
enduiiwuuassiinanamauaz iUl dusunuulunsudnmestweslitedu

| A a A\ 7 = & 1 v a Y A
uYHTenefaly (works of artistic craftsmanship) s ntiuivngigauadeiingg
nanlagldnszuiunismsgnanssuagyinlimiandndaueidnianuiunuy Feinguszasd
drrglunisndnduluiioauesninusenisvewainduilnadediegidudiuauuin Usenau
Aulandldanunsaihduladaauiussnvuiendemlosinesandnvueniaalsatguen
wnniUsslenildans suasviouliiiuifatudanuygsmunenazasisnuiuiuudananiy
gmzmuﬁwﬂﬁamaﬁaﬂz (works of artistic craftsmanship)

’ William Cornish and David Llewelyn, Intellectual property law : patent, copyright, trademarks and

allied rights, 5th ed. (London: Sweet & Maxwell, 2003), p. 397.

* George Hensher Ltd v. Restawile Upholstery (Lancashire) Ltd [1976] AC 64
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= * v a 1w a o ¢4 Y}
2) Afl Merlet v. Mothercare  A1aAREUIT AULUUTDINGANUTLEDAGUNY
Pludmsuiin (a prototype design depicting a waterproof raincoat with cape for a baby)
[ a 1 [y <) v = 1y & 1 N A a . .
Wuaseasenigsuduvesldsssundslidfodunuginiliionis@ads (works of artistic
craftsmanship) lneaflmaiuingkanaiiunsnanduidvuiedesiuldliindesduia

[

fuonNAnwlsUTIU Bansatudiuiuingussasalunsasnsassanufals

3) il Shelley Films Ltd v. Rex Features Ltd . fagausuinLadesussnie
uagganseenuuUtldlunisaieinnmeunsiies Mary Shelley’s Frankenstein Ludiy
grefifionneAaty (works of artistic craftsmanship) iesa1nidunasuduinainnis
a¥sassriidnaniluduneunmsanm s1auuy wasdadunuinanssusnee

Rk LK o v

4) Af Hourahine v. Everdell & Mitchard™ ARl udlmaazeausuiinisa

aa . v & A . = I A

IYNITAUURA (pop-up greeting card) AnbUUINIUNNB (craftsmanship) 11893 1ALTUIIUNY

ANNazBuaLaziiniseenwuulaTsaswenIsanaL uansalildaudads (art) Tngwiui

AMUFURUSTRsUTIHTenIsAaUy (works of artistic craftsmanship) du Usglaviildany

L duyawgdladdgiilifanisdondedweiu adtwngedausznmsdifgylunisie

m3nffenihfinsyihuesnisanirnuulaniyi Weilagewdiian1snazenTuwas iy
ot

il udtaglsifiteasuiiuaidndn “omdreiifionisdats” (works of artistic
craftsmanship) Anuvsngegials wianinnwtenue1asuladn “sugsilenis
Aiaus” (works of artistic craftsmanship) #un8a suBadunsadieassaiianuaenifials
fanulaaay lignuadalaenislduselevd waswlimaszliufiasnisiianuduaseseu
a519assAfianunsalduselevlldfniy wisuding 1afvedelilddvessssuniqildly
FAnuszsTuiily wu éful,wusuaqmémﬁmsﬁlﬁaﬂquﬁuﬂuﬁw‘w%’mﬁﬂ (a prototype design
depicting a waterproof raincoat with cape for a baby) luaf Merlet v. Mothercare Fadl
Inqusrasddmduldoududdny vioduiosunuuiilinandwesssumailidanandy
Aavziuiivae 1wy wuudaeslunsuanasiiaesiuai George Hensher v. Restawile
Upholstery wonani uffmanglalldufiasnislimuduasesuadsassdiivindeniosing
Aoy uwivnidusuinanssufideddszezinauasiidefowdn aammuimsmmuw,ﬂumu

a

ﬂaﬂzmmmm‘[mmmu NIE’Jﬂ’]ﬁVLG‘lﬁ‘UF"l’J’]QJ?"lQJﬂﬁ@ﬂﬂ’]&]ﬂ’)’]ﬂ’mw}damﬂ’wLﬂia\‘i‘ﬂﬂi L Lﬂi@\‘iLL(ﬂ\‘i

* Merlet v. Mothercare pcl [1986] RPC 115
** Shelley Films Ltd v. Rex Features Ltd [1994] EMLR 134

* Hourahine v. Everdell & Mitchard (unreport) quoted in Uma Suthersanen, Design law in Europe,

p. 240.
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newazyaniIseanwuunldlunisatevinameunsluad Shelley Films Ltd v Rex Features
Ltd

AUNEYRNURAUUTTENANNULIATNARYR a5 TS ERAUT L

wlianssassiauludazidulssinaniianwazsiunguane 3 szuudll

' [
=

sy Tiun seuungmanedaaiudediiugiuananduiinszeiu, ssuungmaneaudsd
fugsnannguunelsiimiessuuUssianguune uwasssuuiednasiuiiudadiituguun
NABUNBY A wingrunensngdunistygratuwsnme nguuiedniunsveslsene
aludadudsemaildszuudszanangmung (Cvil Law) tnsngusneningaumstlyagives
as1saussiaUuddn s Sosn aunazﬁaf]mﬁ’uﬁwﬂ@@ﬁﬁﬁaﬁaaﬁw%’wéﬁuw
Hyadu nengraneiiertuavaniildvsduludagiufo Intellectual Property Code
of the Philippines (Republic Act No. 8293) duil 4 i'}éf’wﬂgwmsﬁmﬁmé Talandnnn
ANNYDY “NuUAaUUIEENA” (works of applied art) l3luu1nsn 171.10 et

11031 171.10 “vuAavlszand vungds n1sadeassfanufialsdeaunse
nliusslerinioUszneusiududweiiivsslevildacs liiazgniimelevsenintu
o *
lusgAvgnannssy”

IziuIaIsIsusgiauTudlianudunsessudaduszand Inedyaa
euvneliidunmsamzuieiulszndlne lnsaufaduszandidunisihaufalsly
THusglonilugunuudingg dsmfensihlulfifudutszneunisludewe il UssTondld
ave (useful article) wiliUsngirfinislianuminevesdnin “Gavesiifiusslenildaey”
(useful article) w3 “vuepnuuudwesiifiuslevifldaos” (the desien of useful article)
Hlunguaneniwdaumsdganludiuiidhenguuisavdng daugu The Copyright Act
1976 vosanizerusniusessla uenant axdunndn nguunedydataaud Tty
Aadziuazshieiloviendnlusziugramnssufannsnidunufaulszendlfigudiu

MnANvEneind i udnunzLiui “uAauuszand” (works of
applied art) nu1edis nsuneufaunssulyUssendldiviinussloviluguuuusinag

* Uszunm Fude, ssuumaLtaznﬂsngwmaluﬂﬁﬂﬂué poulat], 18 Musiou 2554. wnaeiiun
http://elib.coj.go.th/Article/d15 3 5.pdf

" Intellectual Property Code of the Philippines (Republic Act No. 8293) part 4 The Law on Copyright
Section 171.10 “ A “work of applied art” is an artistic creation with utilitarian function or incorporate

in a useful article, whether made by hand or produced on an industrial scale.”
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Fearwngsint v ldusesunnuianseuseneududiunisludswesfiivsslonildaos 1An
JunufausUssavlmifansailuldusslonils udlidashlulivsslovdludnungle
SnwaRavsiivmngludwesiufeedesdiamalaniuy vielduaseddyluseiuiiiiome
lignuatnusslenildaesludsosiuiensfodunuiauussgndfansaldsuaiu
Aunsesmeldnguaneavans

2.2 wwmnadauazddaninislunisliannuduasasnufialuszgnd

Fomnamufiadusvnddfiugunanaufiaunssy Fauwenudalunsl
AnuduAsesuRaUnsIuEusuiu e A lumsaisassfuRaUnTIN Hadeased
wdpdldnnuianuannsansevinye (skil) Auiseranaive (labor) MadRIUIATUYIY
(judgment) vasnulun1sas19assa wintauAaunssusndunud N anssuned
amany amiud viosuusERinnssy SeilingusrasdiloTurunuAnaaaemmg
Rauiesegaien uiillednudamnuaiyimii ayudFudauAnaieassdlunisaing
PugUuuuTidsanida Snsthaausaldvsslovdanntu wu daimnuds vieussgndld
fuedesiioroddludinusediu uiefiBentiud “91ufaudseynd” (works of applied
art) Feilvautuduiiarwasnam aula aee uasdyadmiandedifiuanniy Jed
HassassfnuiaUussandswumntuluustes fu weganduiiunsadsassdaudios
1siAFu Afaundadududesndming uasndlofauzanusoadayaaliiuauddulfdu
Frununnud JudensFeniediinsduasesiufaUngsy laslamzaufaulszendas
HunuAaunssuussiammils wazideidnggalanatant nmsindefusszninsuszmearile
avamnniu aduiumarudsiusazsumamslinnuiasilunnuAnadassddaiy
uazu msinisuandsumaineinsiaglinsznuiaseloviveaivesnuaiieassad
msagldsu JuRansrunguuessemaniuuanudndeenislvinisduasosnuiaUnssy
uinduaunnaIseEnInelseng 1y

AUANYINTIUBTUIINIYNITANATONNUITIUNTTUUALAAUNTIU (Berne
Convention for the Protection of Literary and Artistic Works) Anvualnlssinaniadesin
ANNALATRINUAaUUsTENG WivdeslnussmanpusazUssinaiidasslunisivuavauin

A v Y a Y A &
wazRoulunisliruduasesufaluszgnalamuniivaunis

UAYYINTIUITAIIAIENITANATRINTNIFUN19gnaInns sy (Paris
Convention for the Protection of Industrial Property) Lﬂuaqé’agapmﬁmmﬁumm
NINGAUN1ERAMNTTU (industrial property) et TunsalifinnsthauRausluldusslewd
yagnanunsy MuRavstuienalifuaruduasesnielieydygingeudaliivudiu ud
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losuanuduaseslugiusuunansig (industrial design) Lesaneydyyingsusalala
MrualinnuduasesuAalssendlilnense

anuanasidaeanslunsndauniatyy fiiieatunisin (Agreement on
Trade-Related Aspects of Intellectual Property Right : TRIPS) Juanuanasiisnue
wmsprutudilunislienuduasemingdumadgaly ufglivsng hilnnsfaualy
ANUANATEIUARUUSEENALIlAENTY wiAuanas TRIPS lanvualiussimeaundnd
Wusnsdifazsosu foRnueydyainjaueiunareydynngsiia Jefinaviliszina
aundnenumnas TRIPS Ausflalldfunmdlueudygingaveiunazeydygyingauiadides
;3ﬂﬁuLLaz‘Lﬁmmé’miawuw%’wé?{umq{]zgzgmmﬁayé’ty,zy]ﬁ%mmﬁ’uﬁmumlﬁmﬂ%msJ
feil Useimeaandnenumnas TRIPS Sadasliauduasesnuiaduszgndnuiiondoa
nynuefufmualy wazvmsiAedfuideslianudunsesuuundndugneliloulud
audyyIngeUnTaimualineiuni

23 n15lHANANATNNIUAAUUIZENANINAINANAITENINUTENALAZNY NUNY
AsUsEINA

2.3.1 NM5lHAMNANATRINUAAUUTZENANINANNANALTENINUTENA

WUUREANSUE (industrial design) wagd1uAauUseyns (works of applied

a A

art) losuniseausulndudsildsuanuquaseslugiusnsnddundygimungruie

o  w

sevisdszina lnsanszdidyaesnisliniiuduasossuisassUssinniogaiols
agﬁiyﬁyﬂﬁlﬁmeﬁm 3 aUu lAwn Berne Convention for the Protection of Literary and
Artistic Works (auﬁigiy’miqﬂwa%u), Paris Convention for the Protection of Industrial
Property (auﬁigiymiqﬂﬂﬁa) ke Agreement on Trade - Related Aspects of

Intellectual Property Rights (A31361n89 TRIPS)
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2.3.1.1 N15AINANATOININBUT YYINTILUBTUIIAIUNI1TANATD Y

v v 9

2530uNsTUKAsAAUNIIU (Berne Convention for the Protection of Literary and
Artistic Works)

audINTIUBTUENINTNEITNUARaUUsTENARTUAIToATIIINN SERNSY

KNWAY The Berlin Act Tut) 1908 lnglugnnsn 2 933A@us The Berlin Act UayelRfieansdl
ninsihnualylivlduselevilaedngussasdnigaaimnssy lnemmundl “9uaeng
3

[y

Y % 1 dld o 1 *
glasuanuAuAsasnsuiniinsimualilunguainenieluresudasssina”

sounlul 1948 The Brussels Act lausuugsnishiauAuasesauday
UsegneidnAss lneinisnais “afadussand” (works of applied art) Liagatnuds

Tagume1 2 (1) fnusliaudaduszegnd (works of applied art) Wuwddlu
aitldsuauduasesdvds Belundiduluming 2 (5) uss The Brussels Act Ssldnami
WUURAASAT (industrial design) AudfULARUUTEENARIE Tnesivualiauians
Uizmwfjmﬂlﬁi"ummﬁmﬂiaamwmﬂ’zy}zﬁamawizLwﬂﬁ?ue]5 Tnetyaain “lunisnivue
vouwmmslingrunengludmivanufatussgnd wurdndusiuazuuuiiass iudesd
UsinanAuisananiagdossanngranemeluiauaideulanislienuduasessu
FaNa ImENﬁue?iqlé’%’ummﬁumaﬂuﬂszmﬂ%aLﬁuﬁlﬁmaqmu (the country of origin) A%
¥Sueaduaseslutsamamduuisannin mnuszmemantudinisliauduasosuuy

a o ° o kk
NANAIILAZLUUIIADIAIE”

[
vV

o o s ° v aa v aAw v )
AU LLN@H iyiyﬂﬂ?ﬂLU@iu"ﬂgﬂ']Vu{ﬂIﬁﬂigLWﬁﬂqﬂﬂwqum@QIWﬂqiﬁJaﬂJi‘U
(33

wazAuAsosUAalUsTgnAna I usnlabivassunusaz Ussmalunisiiansanivuavauin
senInaufallssgnanlasuanuAuasasduansiukuunandueiildauisalasuaiiy

" The Berlin Act 1908, Article 2 paragraphd “Works of art applied to industrial purposes shall be

protected so far as the domestic legislation of each country allows.”

’ WIPO, Standing Committee on the Law of trademarks, industrial designs and geographical
indications : industrial designs and their relation with works of applied art and three-dimensional
marks [online], 16 August 2011. Available from : http://www.wipo.int/edocs/mdocs/sct /en/sct 18/ sct 18 1 prov.pdf

- The Brussels Act, Article 2 (5) “It shall be a matter for legislation in the countries of the Union to
determine the extent of the application of their laws to works of applied art and industrial designs and
models, as well as the conditions under which such works, designs and models shall be protected. Works
protected in the country of origin solely as designs and models shall be entitled in other countries of the

Union only to such protection as shall be accorded to designs and models in such countries.”


http://www.wipo.int/edocs/mdocs/sct%20/en/sct_18/%20sct_18_1_prov.pdf
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AUATDIEVENS wildsunnuAuAsasnelinguunensluiieatesiuniseanwuy (design

Law)6

Utu @

YINgaUBSUTIwRuURARUAM The Stockholm Act (1967)
way The Paris Act (1971) Jaya)f

G
UnyalfRuasesnufaldssendlifinuavidendall

o

19512 (1) “OUIsIUNTIILAENURAUNTIL” MInemaTIEe “nnsvhiu
Fsunneilaluliunimnsiunssy gmansiazanuialnssy liesfunisuanseen
TneFsvieguuutln 1y wilsdo 9aas vienudouduq Ungnan AMUsIASe nsinaun waz
sdulafTdnuuefendu vungnisu (dramatic) neurgaunIngsu (dramatic-musical
works) WUUYIST uaznisuanslagdsly nsussiudinashafiiidndecarldfiddes ey
ameunsiazudaitulagldnssuannsindendsfununmeund AN U
spuned uan1deenssy  uUTERNINTIN IUAMALN (engraving) wazAsRumniu
(lithography) msvilAnnaiagldnsyuiunisiindreedstunisaienin NuAalUssynd
sunUsENeU WUl Tasaains nne1e lazsuadassAgUnsseadifgaieiugimans

a 4 _a ‘7y*
QN‘U?%L‘W?T aoUnenssy IoINeIAIEnS

°JH. Reichman, “Design protection and the new technologies : The United States experience in a

transitional perspective,” Baltimore Law Review [online], 1989. Availble from: http://scholarship.law.duke.edu/cgi/

viewcontent.cgi?article=2229&context=faculty_scholarship

* Beme Convention, Article 2 (1) “The expression “literary and artistic works” shall include every
production in the literary, scientific and artistic domain, whatever may be the mode or form of its
expression, such as books, pamphlets and other writings; lectures, addresses, sermons and other works of
the same nature; dramatic or dramatic-musical works; choreographic works and entertainments in dumb
show; musical compositions with or without words; cinematographic works to which are assimilated works
expressed by a process analogous to cinematography; works of drawing, painting, architecture, sculpture,
engraving and lithography; photographic works to which are assimilated works expressed by a process
analogous to photography; works of applied art; illustrations, maps, plans, sketches and three-dimensional

works relative to geography, topography, architecture or science.”


http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2229&context=faculty_scholarship
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2229&context=faculty_scholarship
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110151 2 (7) “melsundayganns 7 (4) LLﬁaaué’fyﬁgmﬂ’uﬁ Tunsfnun
vouanslngranemeludmivanuiaulssend wuusdndasitezuuudiass WuSesd
UseinanAwdanniniagdesoonngranenislusmuaiieulsnislianuduasesuiny
fanan Tassuddldsuanuduasesluusamataduiiinueanu (the country of origin) 2z
#suauduaseslulssmanmAsuuwisannn mnUssmamaiiuinislianuduasomun

wuundndaeivazuuuiaedtilunisiang sgdlsfini mnludinisduased idunsenie
% a % 6 o Yo v a *
Alduuundnduriuazuuuitaeddiuanuduasedugiugadalnssy”

11951 7 (4) “Useman1fagsieseanngmangnelummuneign1sauasesey
AMaekazuAalyuszgnd asulanaunatuldsuanufuasedlugiugaudaunssy
agslsfinnu e1gnisAuAsesiidnunvdeslisyezatedontian 25 Utuusiuila

% ¢ 5y KE
AIWAIIAINU

[

el mMupYFINTIUBTU WINT) 2 (1) uag (7) MrualiuszsimAnAvzfos

] 9

Ly LY

yaiingruneneluduasesnufialussgnauazuuunining lnausasUseinelidasylu
msfvuadoulvaufaUlssend uuurdadasiuazuuuitassiildsuaiuduases lagens
Avualilasuanufuaseaniglinguneianis wsennlifiniseennguuisanizila
lduarudunsesluguzaudaunssunieldngrinededns wisglianuduasesuday
Usggndmeldingmnedandldidedenutuiirnuistesiunudalnssm

AU 7 (4) WiseydnIngauasy sy nlilssinAn1ARITMN
fvunegsANATeINURaUUsEendls asulafiudaudseyndldsuanuduasedlugius
NUARUNITU BR8N 1TANATOIIEABINSEEELIARE9URY 25 VtuuAlinTas1eassa

MUY Feundyditagyoulinuanuneteuvedsieudyyiunsdansivdymsu

* Article 2 (7) “Subject to the provisions of Article 7(4) of this Convention, it shall be a matter for
legislation in the countries of the Union to determine the extent of the application of their laws to works of
applied art and industrial designs and models, as well as the conditions under which such works, designs and
models shall be protected. Works protected in the country of origin solely as designs and models shall be
entitled in another country of the Union only to such special protection as is granted in that country to
designs and models; however, if no such special protection is granted in that country, such works shall be

protected as artistic works.”

" Article 7 (4) “It shall be a matter for legislation in the countries of the Union to determine the
term of protection of photographic works and that of works of applied art in so far as they are protected as
artistic works; however, this term shall last at least until the end of a period of twenty-five years from the

making of such a work.”
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Fudauitigafunisiianuduasessufaunssulunsdaindnisirluldusslovunig
7
QNANMNTIY

3
[

nalagaziudl undyaluaing 7 (4) wiseudyainsuvasuliusay

S
<, 8

Uszinatdasylumsmvunengnisfuasesufauussand wuslaidu 2 nsdime
1) mnusswmanalilalianuAuasssnufaUussendlugiugaugalnssy

naninaanLeudyyInsauesuazliinunuiuld asulannislvanuquasesauday
Uszgndduluegamungay

2) MNUsEMANMAMANLANATEINUAaUUTEENAlU UL MUAaUNTTULA?
UseianAaunsaimuneignsiuasesuaUlssgndunndeanaudaunssialy dad
91YNNIAUATRINABADIYVBIHASNATIALATANATEIBLUBN 50 VUusRas19aTsATUAAIY
pnellél ueatongmsdunsesiinmuadoslisssziiategiation 25 Iiuudliairaaseden

(%
I a Aa

QII Q‘ a & ! d‘
wnienguviadaranslunuavusrgndduninaudssianaumnsivluuis

a £ @

Uszwalitioduanuduiiaedng uiidusesnisesnuuuanaimnssy (Industrial Design) &4
3 a a v =<

< a 1% ! a a av < = v ] 1%
L‘U‘Ll\‘i'TLWIE]%ﬂ\‘]ﬂﬁ?ﬂi%‘lﬂ'ﬂ’]\‘ia%ﬁﬂﬁﬂUﬂWﬁUﬁi ’i]\‘iLUUﬂWiUi%u‘UiguaiﬂﬂﬂJ@’lqLL‘VNﬂ'ﬁQNﬂiEN
g a9

dUAINLAU

= !

2.3.1.2 ATHARIUANATOININBUAINTIUITAI108 N15ANATRININER Y

v 9

N99Aa1%nT3U (Paris Convention for the Protection of Industrial Property)

WUURERAS NI ¥307UNNYNUIBUINNIUTENTINITOONUUUAAINNTTY
~ [ Y o 1 “- L L gy 1 = [ a I~
Weosnn1wdengulddndn “industrial design” dn1snandslusydyningarsadu
Asausnluaudgatul 1883 11as1 2 wazung 4 dlutagiu eydygyingausa
(Stockholm Act 1967) UryelAlvianuAuAsosuUNan b Isell

"JAL Sterling, World copyright law (London: Sweet & Maxwell, 1998), p. 386.

® Ibid.

9 Y o a a a £ o W a daa o
BINTTIU NUANUY, AIBTUILNNNUIYAVENT (ﬂqamwmmuﬂs: AUNNUNUATITY, 2553), 1 105.
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4ns1 1 (2) ‘UE]‘ULGUWUENW%JWEjaUVINQGI?{’IMﬂﬁN

“nsinuANATEMSNEAUN1EAAIMNTTU NNEANNTINAY N15TTAY
¥ (% A a v 6 *
Auasaing ... wuundnsioe...”

11MI1 5 LUEYD WUUNARA

a ¥ ¥ ¥ a U L3 ok
“UsgmaannTndelvinnuANATo U UNGA SN~

o

audyyIngdTadmualilsemaanndedlinuAUATE UUNERWI

A
1

wildldszyhdeslimnuduasesmelinguaneatulanseiiszeziiainisAuasesinle sng

]

NBYFYYINTAVDTUNINUATIUEY LﬁsmmﬂﬁmmﬁmmammﬁaﬂﬂivaﬂﬁdwJlﬁmm

ﬂmmaamsﬁlmawmmawu ﬁi@ﬂ{]%fﬂ’]ﬂﬁﬂﬂﬂﬁ%’mlmmﬂ'ﬁUiUﬁUG]ﬂa‘Wll']EJLQ‘W’L, ‘1/N‘EJ\‘I
ﬂ’mu@l@’]ﬂﬂ’1iﬂmﬂiax‘iﬂluﬁ'ﬂUﬂWiﬁﬂﬂi@ﬂﬂ?ﬂﬁﬁﬂﬂi”ﬂﬂ@ﬂb@‘EJ’NGUWLT\]U@FIW]EI

wazillesananuvainuatglunislinnuAuasewuundnduelungmune
meluvesUsemand eudnaingeusadslilaivuesuiuunisaunsesilianizianzasiy
n1sUfUAelvin1sANATRUUNARANNUTIANE wilaUyeATommruaieatun1siiniy
AuAsasuslsEnsielilsmAani A asUsemal JUAnuLIne Wy 11931 4 Amue
wannstiednsierunvamzidsuwuundndueiiduasausnludaussmaluiunaavedou
wuukanA e lulsEne (right of priority), 11051 58 mMuusiuilliinasudnsinsuuy

a o ¢ v P P a o ¢ X . 10

nandaeiuazlafinslduuunindaueiinnu (no forfeiture for failure to work)

* Paris Convention, Article 1(2) “The protection of industrial property has as its object...industrial

designs...”

quinquies

* Paris Convention, Article 5 “Industrial designs shall be protected in all the countries of the

Union.”

WIPO, Standing Committee on the Law of trademarks, industrial designs and geographical
indications : industrial designs and their relation with works of applied art and three-dimensional

marks [online].
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2.3.1.3 MIWAMNANATEIAINAINANALIIReENT lunSwdRunialyan
1NE2AUN1I5AT (Agreement on Trade-Related Aspects of Intellectual Property Rights :
TRIPS %#38A2UANAY TRIPS)

wianuanas TRIPS azlilldfmualviussimeaaunBnaeddvinnufuasoey
Aauuszanalbilaenss uannuadnmisluuns 9 Fudusosanuduiusssninamiunnas
TRIPS wazaudnyaInsuesy Muuali “Ussimaaudnseslfifiniuuing 1 fawins 21

(% L3

i 1Y * o & dl a
UADUAEINTILUBIU (1971) LazA1ANUINLUUNIG...” AU UﬁgLV]ﬂVILﬂUﬂﬂiqmﬂﬂﬁqmmﬂaﬂ

LR AL ]
= v

TRIPS sdslinnuAuasasudaldssendneldieulunaziionanisAuasesniuioydayan
n3auasUINTUn

wenanil lupnumnas TRIPS Seldiisfudaimunsudunnsgiunsliany
AUATBILUUNENN LIRS 25 wawsnsn 26 sl

11031 25 ReuluNITANATOIUURAR U9

1. “Uszinaaundndesliaudunsosuvundnfaeifiasasseiuegiel
Base SanulnlniodunnuAnsisuvasmuies (original) lngUseinAgUITNIAAINUAI
nsdlziotuuundnsarilidfinonlmivioliiedurudesisuvemuies (original) Mnuwuu
wanSasidulifauunnsisegaliffudidyainuuuninfasidaduisdn uieduuuy
wanSeimiAnINITINeEnwairveawuunaR St dun §3n 1 TneuszimaaniBnena
fmuadnnisduasesasliveslufuuundniasifignimunlaomisiadadonianaie

= [J a o ¢ o v @ v, k%
‘Vﬁ@ﬂ?i‘V]']\ﬂu“U@\‘]LLUUNﬁ@.ﬂm‘VILUUﬂ’miy/ﬂIﬂ

* TRIPS, Article 9 Relation to Berne Convention
1. “Members shall comply with Articles 1 through 21 of the Berne Convention (1971) and
the Appendix thereto....”

** Article 25 Requirements for Protection
1. “Members shall provide for the protection of independently created industrial designs
that are new or original. Members may provide that designs are not new or original if they do not significantly
differ from known designs or combinations of known design features. Members may provide that such

protection shall not extend to designs dictated essentially by technical or functional considerations.”
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11031 26 N1FAUATEY
v ° v 1 ' Yy A ¥
3. “fosfmunszerlia s iaNuAuATeIegteefian 10 U

nsduuUNEnSel mnuanas TRIPS szylidatauindeuluusemsdifyues
Luundndugiansoldsuanuduasesiesdinnulndviedunnudaiisuvesnuies
(original) TneszmAaunTnusasUssinaetarnuniuuunansaeilaflifemnuunndisegn
ﬁﬁaéwﬁagmmn&umémﬁmﬁqLﬂuﬁiﬁfﬂ viiodunuurdnsasiiinannissuendnvasves
wuukAnfasidaduiisantiugn fotuuundndasiiunamlnl violildiAnanaiun
3uv0wuLes (original) lilenavesumudunsedlugiuziuundnfusild uenaini Ussine
aundndsonalilvirnuduasosuundnsusifvhiulnesideaUsradidoanisvhady
ddAld dosnniliudemesdnidnsnisusvhivg

, < A v et 9 v & a o ¢

drudseaudymniuuundndundeussasd i dundndueignains sy
a a o A < a = V& (- a X < -
Wen1sgulaauslandruiuninazieidunuavsnielivy nuidnuintukazidun
a ea Y = 9 ° adX & o aAd o o da £vug
Inndiasalivegautadagtu ngdnuaantugaa ludanguduiadaymniaduladu
98197 el psnuuundndaeinfanvazidunsuanseenndads sudunisnevaues
nMgunssnmvesinesnuuuludnuuuunila uaznuvesineenuuuiiannuadieadiu
Nuresaly wuundndurideensfioilunisuanteanndazlnenufnsisunuyrdnues

1 Y = = ¥ ¥ o 11

AULBIHUNTUN VR ingBeliuselevildanelaigui

dreimail usenuuusiey vanvhiudteldaesdiugndelfidunuudmiu
wAnAnsisgramnssuAnsfsnsindunisaiisassddainananudndisuvesnuuariing
wandliiifudsdnuaeynaaunionn SeasldfuanuduasesdvaniinuieiumuAalnssy
wuudad vlidsdiidnuusdusuundnsuritwundndoniluaamsdouteuieag |ty
ANNANATRINEANYMUNEN1TERNIUY (Design Law) N3angnaned@nsunsuaiudnstl 1
suniFenfesiuesmildiuauduaseslugruzeudulieans s lddasdunisss
wswwaiaulalliiuvundasusiiuluaanadou vieaanzifouwuundadudiuda us
Fosnslnuiinuaiiassildifunnudunsesmelinguinedvdnsmuglufunisduaseslu
guziuURARST Suazieuliifiuinisuasesindeussniauuundndusignamnsuiu

¥
=3

Nuaunssutdusniindulaglianananidedles

* Article 26 Protection

3. “The duration of protection available shall amount to at least 10 years.”

" WIPO, Standing Committee on the Law of trademarks, industrial designs and geographical
indications : industrial designs and their relation with works of applied art and three-dimensional

marks [online].
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SonvundnfarludwesiiiusslonildassuazdnvarnadaUzsuum
AaUnssusiafifusmmindaunadygifannsoldfuauduases uasdnvuryouuy
wanfsiuaznAaUnssuivdnufidumslinutunisadrsassdnafatzsmegdelu
Fserafnnsaifidnislvianuduasesuvundndasinelinguune 2 adu 1éud nquane
A’ LAgNQMANEANSTATVTONMUNBLANIE LU NYNUIBA1TOBNLUY (Design Law) &4
wiazUsenagliauANATRILUURARAMYILaE I UARAUNTTUULANAIIAY ?Tuasgﬁ’u
LLAnLazsEUUNM SR NALATeiudazUssnaiunld Tngursussmadiunaslel
AuAsesTmiy vazfiu1sUssmalinuduasedlaguensisnnainiu

2.3.2 M3lianuduasasufauuszenalufisussine

Slomsfuasesidoussmriuundadusitumufauyssgnd dudaiaduls
Uoeads LwiamJizmmmﬁmwﬁfﬂﬁq{]ggmﬁa Fanererumuuanianisuily wiilesean
LWIAMUAR LN TANATOIMUURE RS9I kar AU TEYNAYB LA A USEInALANFaY
susutlunslianuduaseswuundndunuasufaUUssenadaunnsneiuauluae

2.3.2.1 sUuuumslimiuauasasufaduszenduazuuunaniugivanag
vy o 12
Uszina anunsanusliidu 3 wuu dsil

1) mslinnuAuAsessiy (Cumulative Protection)

v
a A &

nsfunsosmeldlamuAniifiuieutunnisliauduasesdvaniuay
nslieanuduaseslugtuzuuundafasiistundentunazuensuee dase Kadunsly
ArwduasestdouiududsiiAntiulaesaluif Inevussnuuuiuvisanansoldsuny
duasesmeldingrane 2 seuu Ae W¥uauduasesnungranedvanslugiugufaUnssu
vizruAaulszend vazfoafufliFuamuduaseosmunguaneiang (sui generis) 7

a 1% ) . . 13
LEIVDINUNITBDALLUU (designs regime)

Uszinadildndnnisiieussmandfuaa iesanduuianufnniungu]
“arundunimadals” (the theory of unity of art) Imawqwﬁﬁaau%’udwmﬁaﬂ%mnia
uansoenlsvarsanaz Tuiinasinglafls sudavsduuianuAaduniaien uagnis
afassAnufalgllmsgnuuaken BN g LiIANAIToaNYMEN1TWAAtDDN LAY

 bid.

2 Ibid.
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Fuimnnuanuaisasfasaasiouyadnvesadeassdliudn nanuiufimsldsuns
pousuinlusuAatzogimil wagmsuanseennsdavzliasduanngivilidveslag
PenuantilunslFsumnduaseafisannedinstuiinviegniiusgadusussaaly
sUnuvAsesiaansalduselowdls’

Slorhmdnmsiluldlumaiin msdaydRingmneainldusngdennuia
anwazdun1sd1indns wu envlidomnuuwantlaednudainn1sAuaTewuuRaniugivse
suRaUUszgndnelingmnefasitluusuldd lddeavsuiensenunssiitousiomaduases
ﬂ’liaaﬂLLUU%uLasJ%ﬁ'umEJWﬂQMmEJQ‘G"U?J'U F3 WIPO Model Law on Industrial Design
wugihlsdinnsdunsosnuuuamed

WBNAN NUIUINTALNITUUINTANATEINUENEBYDBNIINNITANATDS
$3uu (Cumulative Protection) &sunsasauianuduauindunisduasesegiuieaiu du
Ao MIfuATELLUY Coexistence Protection Iaen1sAuAsasiliiudi uiauadisassfay

L?JW‘UWEJI@iUﬂ’JW@Jﬂ%Jﬂi@Qﬂ’]EJIG]ﬂ%]‘ViiJ’]EJ‘ViaTEJQ‘UU LLG]Nﬁi’W\‘lﬁiiﬂﬂﬁ@\‘iLﬁE)ﬂ’J’]"\]”I“Uﬁ‘VlﬁvLﬂiU
ﬂ')']iJﬂiJﬁiE]\‘]Gl'lllﬂQMNWSQUUIWQUUWUQL‘Vl']uu 133} mmaammmlummsaaNamu
ﬁiNEﬁiﬂGNﬂﬁ’]')llﬂ‘l/lﬁlﬂiUﬂ’JW@J@ﬂJﬂi@QGﬂNﬂ{]MN’]88u1®@ﬂ

fogrtu eidentinanuluasnedounuundniusiugy uaze1gnis
AunsoILUUNAnSusTAuanas faduarsafliannnsodslidndeluhaeenuuuiiusingly
Fvpsuavsinsdavslatuanudunsownanguinedudnd Ussmaiilénisdunsesisi wu
UszmnaesLauiu, asnsadsgLie, Uszinaluuila’’

2) M3liANUANATEILUTLNEIMINIINAL (Separate Protection)

nsbinnuAuaseslussuuiidnuwaueaseiutuiunsAuALATa I UY
33U (Cumulative Protection) Li89a1NHNSLENUULIANTTANATBILUUNAANUIIUATIIY
Aauzeananiu InsLUUNARANY LTU uenuUUasTendUsylevildass (useful object)

“bid.

 Ibid.

1 Stephen Pericles Ladas, Patents, trademarks and related rights : national and international protection
(Massachusetts: Harvard University Press, 1975), pp. 840-842.

7 bid.
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fegevesUssmaiiduuianuAnifeanizeiuing arasiunuduaTes
SuanslSdmSusuAaUind fe 5U374 (shape) %138lA59319 (configuration) e
yosuAnfuminiUseloniliaonsineg naniusignaimnssy vienaniusidamanvefuvedld
(consumer products) Hananeazlildzuarudunsosduans lnglimisigunioninmis
aaﬂvﬁumm5mﬁmsﬁﬁ?u%riaiﬁﬁmmmﬁqwaiw%aLﬁmﬂaﬁﬂﬁﬁu'gﬂ'ﬁ"lm%aimaﬁ'wwaﬁwm
vzl

Hesannuuundadusinazldiuanuduasesnisldnguneavstnivie
ngvunenandugiossauslevd (utility model) ﬁL’E"aulﬁuLm’m%’mmﬂﬂ’j’]muﬁaﬂvﬁﬂﬁ%’u
mwmmaaama‘lmngwmaasua‘m Tnianzidouludesaaivs (novelty) Luaammwu
RIRGIEE maqmﬂumumaumimwaamﬂﬂmuﬂamavmLﬁﬂﬂaumqumamm%uuumm
Tyl (novelty) Faazld¥umsanmedou fail iledestulalsifadsassdaniigatiuselovd
THaoovienumanaiasiag ninidsanisaanzilou uindrsildsuaudunsesneld
nuineAvAs FaluuaeuAnuuaennisiauduasesuunanSusiuagauAaUzeen
1N

nsulaennseonuVuRAnfusaanann1sAuATesdvANSag nelH
LUIAILARLS BINITUU LN (Separability) LLazmiaeﬂéﬂm@ass (independence) %89
sUelasassweanAeiiinnsainsassd nanfe sUnsmdelaseinsvendnfusiaz
$3umndunsosmeldngranedudndsoiiioanusnuandiiuldingusmielassirei
aunsaneneanuiaredlalnedaseandnuaen1sinauuemEniue 1 BR91TNINYUNDS
Guaqw‘wumummiaaﬂLLUUmmsmwﬂaaﬂmnmwamnmﬁl@mah fatl sUnsaaEavDg
99 1wy wasives LmaﬂmmﬂumuuavLﬂsawﬁmuma]vluimummamﬁmmm
ngvanedvans uwiaglduauduasedlugiugniseanuuundnfusinie éngransiang
wn” iemnnlaesssumiivesnsesnuuundndasivaniu dhazsuuidoietuiudy
wandouet llanansousndnuarnseenuuueenandmdnfausivdnlstuies

° WIPO, Standing Committee on the Law of trademarks, industrial designs and geographical
indications : industrial designs and their relation with works of applied art and three-dimensional

marks [online].
 Ibid.

“ Ibid.
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3) N1sbiAuAuATeIRUUTIgaUU19EIU (Partial Overlap of protection

/Partial Cumulative protection)

Wunnslianuduasesiiegienansseninanislinnuduasesuuusau iy
(Cumulative  Protection)  fun15tATUANATRILUULENG1IMINIINAY (Separate
Protection) 341at3enlddnegrandaindy “nslvmnuduasessimiulasiidouly”
(Cumulative Protection Subject to Conditions) L‘leNﬂﬂﬂ%%ﬂﬁiﬁﬁﬂu%ﬁﬁﬂzﬁuﬂiaﬂLLUU
WA Sueisamiunuiauylunieundu (simulttaneous) Tnednlusifnmeldngranedeansuay
ngvsglawzTiieiunseenLUY Yaefidndunilsiaginsoulun1sdunseauuutuen
9E19LASeATA (strict separation of protection regimes) ngaglvinuAuAToIANIE U
(shape) wSodnwazntsuen (appearance)  vosndndmuaifiusslovildass
mémﬁmsﬁammmiu w%mﬁmﬁm%ﬁ'}mﬂﬁumﬁummw (consumer products) lngdaunneng
mammamﬁmiﬂmmawﬂaa EJaaﬂmLUUNammmmlmummmmmmmgmmaL@Wﬁwm
ABIAUN1500NLUUBELEN mmialmummmmawwaummmmmmmasuawﬁ
(overlapping copyright protection) laan mnuuURanSasudedunudals (works of
art) ¥seuAauUsvend (works of applied art)”

ATl ansgesniimannistluly Tnel e, 1956 d11indedns (the

Copyright Office) lananssileu (regulation) Feinunitaglinnunuasosdvdnsanie
aa o a a U o & a ) Y] v o .

nstin “Ingrisonvundndnnuuiunufadzludiedaadauda” (clearly a work of art in
itself) wsiilosa1nn1seanIzLlouAsIil the Court of Appeals for the Second Circuit 199
AduLAYIiUgIUIveIdINaVAUS (the Copyright Office) TnsLnT9i18139ANUARTIAALAY
aa o v o= a ~ s Y] | = 22
Wadvuuda Jswnidnszideu (regulation) fananalud a.e. 1958

aglsinu maluaisisusgeesuilidumanudnlunisdunsesdadns

N al « . & @ = - fx & a Y o L)
wnensald “Wuingrisuuundnduedadunufadsludiedaetauda” (clearly a work
of art in itself) WUSUlY Lileusnuuundndueidududesniuniavdnsls eenainwuy
nanfgvian1sa adeg duduuinnuaglisuanuauasesmeldnguuneanies (sui

. 23
generis law)

Uszwmﬁﬁﬁsuumiﬁmmaqﬁlﬂﬂ%’uﬁ LU NYUUUNITEBNUUUVBINGY
Uszine Benelux (lawn Use mmuawam USLLNAULEDSLAURA hazUseinaangudsn),

" loid.

2 JH. Reichman, “Design protection and the new technologies : The United States experience in a

transitional perspective,” Baltimore Law Review [online].

Z Ibid.
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41515351 weul, nauUseinAuesin (the Nordic countries) (baud Ussineiausnsn,
a 13 ¢ ¢ = a I3 524
Tuuaus, ueshiduazaion) LavUseinaadagasiaue

TR ilesnnvansysemainanszmindeanudululalunislvan
dunsesduansunuuundnisifiauselondldans fadu ssnmdoaufoalunsfisnsantd
5U3 (shape) #38lA54374 (configuration) Guaqmﬁmﬁmsﬁﬁqw%‘amwLﬁmwaﬁ%ﬁaL“ﬂumu
AauzneldinguinedvanivielivesUssmand il dmunannsgiuiindsada ity
NOVUIENITODNUUUVDINGUUTEINA Benelux Mnualidalaudiniseaniuuizsioad
Snwauglanizna@ialy (a marked artistic character) Wihiudsagldfuanuduasasnield
nuanefInakarngvneAvANS %qmamawizLﬁnﬁﬁﬁﬁzwmiﬁmmmquﬁlﬂﬂ%’ﬂ%
fagfmundnuarsiaUs (the artistic characten) Wiluseiugs iilerduteulunsliany
AunsesuuunanFusaneldngmneduant danandavesmafinasiiuiuuunan ol
AT IMIRaUvisguAmIsAaUissne oz iodn Tunuiavzld Fdalldsuainy
dunseanldngruneduans

oty nandneiswanvesiuwesld (consumer products) d@aulng/3elaid
anaudRRsme Rz unamidana1ld ilvanumuiisiwaznsduasesdeu (overlap
and double protection) wmdwﬂaumaéﬁu%m‘éuazﬂgmmmwuwﬁmﬁmeﬁlﬂﬁamﬁmﬁu
TunsUjia urlunsdlisunswesdwesiiivsylonildaoy (useful article) 1198911
Wnanssu (work of handicraft) ¥searudsiiionsdauy (artistic craftsmanship) uda fiaa
¥unnuduasesnelinguanedeansae uiinuiuegldiunieaalduamnudunasesly
guznuunanfaurinelingranedvidasinig nidivulfsenafienisduasesideutuls
Tumau{ia”

suanlananluarinualdssgndenalidlasuanudquasesnielinguung
vousiazUssinaludnuazniinisiualilnedawds Inanizlulssmanldssuunguung
a I =Y ' 7 a 4
3130UsELnal (Common Law) wafildlamanuvaneanuinUsemeivatiuasufasnishi
ANMUANATOIUARUUSTENA Nafe GamdliainuduATeLissudidenldsenvIunse
LwIRUAN AaendusUkuulunMsivauduATeINuAnss Lt

# WIPO, Standing Committee on the Law of trademarks, industrial designs and geographical
indications : industrial designs and their relation with works of applied art and three-dimensional

marks [online].
“ bid.

* Ibid.
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2.3.2.2 m3lianuduasasdsvasiivsslevildasluanigasn

f @ a o

ansgousnliiregeusuinufauussendidudamlasuanuquasesnield

1%
v = =

a a £ o A a a o = ¢ = Lok =
nguaedvans aunseadlel a.e. 1954 \AnaRddyTuafniafie Afl Mazer v. Stein® 39
Jupdifeiulauln eguvedednisuivnnadniidnvasdundg@egluiimises i
dmsznay

v 1 o

sUludnuwazvomganiassesaglaulnlua@ Mazer v. Stein

[
aad

Ussinudefinvluafife gruvesaulndadisuduruiadnlundgsieglu

ivinsesnludiulsznoutiauisalasuanuduasesnelinguuiedadnsvsely ma

[

gegnvasanigasnildvaniunisiiansaniy sududendnaiuisausneanaindilaulns

Judwesniiusslenildany (useful article) low3all wazifiadeindalivsinginddaladn

1%
oA

vsthuiududunisedenlnud sudusindnidldsumndunsomungmneauins

navesaRivi AT Sesfuhranuduiiduniseonuuundnfusivie
NuAalUszenduaralslisuauAuATetegels 9IN5189119095§d01 Aiw House Report.
N0.94-1476 (1976) szufaauirddnduvasaaluaiiidudonfstuvanufaudszegnd
(works of “applied art”) 6?’5@L‘fJumﬁmmemﬁm%ﬁm%qaiiﬂ‘ﬁlmwgﬂmw AN
wazeuUszRnnssudeislatngldvioliiunldiludinusenevludwesiidusslon

* Supreme Court of the United States, 1954. 347 U.S. 201, 74 S.Ct. 460.
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Taoy lngldiiitadadeisesusuunisnds, mstlulduselevidanidisg waznislasu
ANUANATEINIIENTURT waziiebmAnAudalaudady Sganiwisansgolusnidunty
noranedvanslagnergrunidusandanuiiowenaufallssyndniaiuisalasuaiy

AuATasnelanguunedvdnseendainwuundndusdsliaunsalasuanufuasesnels

a o %
nveAvaANS
nsuilunguungluasslidsdoduasusniuaind a.a. 1948 foudayan
n3svesumnualilsemanAdediauAuAssuAaUUssyns uazn1snmagnluadil

fivnnwliauduasesdvdnsunnuadsassaduniduguvedaullugiuzsanudaudssynd
o o g v v Y ) o ' a v 27
Fadumsusuldngrunemeluliaenndasiveydyassuinssamedneoe

o

agalsionu ngrunedvanseesansgewsnillldmmvuamnumneuasnisii
ANuANATBsUAalUssendlilagnse dulssundygfsesdwesniivselewildass (useful
. = Y} % & a Aa 1% I | a | M Yo
article) @alpevanuamnidudwesniiusylovildassudiiiosediuiey geulilasuainy
AUATBINEIANYMINERVEVD LD INNYMUNUEVEVEIANATOINUATIETTAMILY 0813l3
3 a a ! = = a A £ v o w a
fin MINEnFwasdILLn Fesuddesniusslovildaesdninisihdnuuenadalsly
T dudwdszneu iiefsgarnuauladuilaalidnduladontodaveainundnTuwnunisie
devesvesndnsiedu Snviedudunisiiuyaalidudweunaituiig daeimel 3adl
wwmuAntunisliruduasosdnuasndalzdndudiusznauludaesiainan

a

n. MslANNANATEINNNYNIEEVENS
n.1 anuaenefauzludwemiivsslevildaoy

n&snTiAR Mazer v. Stein 1Antu Sganiuisansgondnmeneiuimun
Fansieadeuaunaliiunisfuasesnufausdsliiieadesiunsviauvesdavesiidl
Usglonildaes (useful article) nsuflufiafnngrunedvans drwiiieafuauguain
mmFeusasaulssiunnssy Wilanudaeuddy anmufiznns 101 Tuadlidesh

" HR. REP. N0.1476 94" Cong,, 2d Sess.54,55 (1976)

. Reichman, “Design protection and the new technologies : The United States experience in a

transitional perspective,” Baltimore Law Review [online].




29

“UIUAN MITEY WAIUUTERINNTTI YINEANNTINAY dnYradiR
wazauiiiveanwIInsdad (fine) Mmilisy uazaufaddszend awang n1siuiuazng

o 901 a dl a o *
MPINUAAUE WEUN Qﬂiﬁﬂ A UAN BAUNTW LUUINEDN i

wilorfiandundy “UIUN N MMTBU KAaLUUTERNINTIU MUEAY
5D dnuazasslifnazaruifvesiuiIasial (fine) nmidgy wazaudaluszens
Anene MsRuNLAEA1SHNg19uRa Uy wWudl anlan LRUAN LKUAIW WUUTNaeY LAy
AINIANIUNATA SIUDIUHNURINFaTRENTTY SADeuiilone@ads (artistic

craftsmanship) g 9t laswudseuiiieadesdunaln wseuszlesildassludsvestu ;
kek

dy v a QI a o o .7 o 1 “QI Qllnl 66 vV )
UDNFINU YIUNTILNUELRANATIITINAAITUYBIATIN aﬂm@ﬂmmﬂigiﬂﬂfu%ﬁa@ﬂ
(useful article) T dunsianizan

wa Ao 8 v . = o =]

dsveaniiuseloviildansy (a useful article) vanedis @sveeniaunse
lUliusglowdls Wnelildduiesdwesiiuansdsgudanvalnieuenniededeyavesdeves
= A a = a & =t a o > v 1 @ a
\igseghafed dweddatelagunfiludiuniwesdwesiilusylevdldasy Tioindudwes

; ” ' Yy VI
PiUsylevdldany (useful article) MIUAMUNUIBTAIULTUNU

warluyInsAeIudtee Tudaune1iuIIueankUUEIvaIniuse oyl
4@ (the design of useful article) Afnsunlalifinnudaauiu Tnedeygfin

* Section 101 “Pictorial, graphic, and sculptural works” include two-dimensional and three-
dimensional works of fine, graphic, and applied art, photographs, prints and art reproductions, maps, globes,

charts, diagrams, models.”

** The Copyright Act 1976

Section 101 “Pictorial, graphic, and sculptural works” include two-dimensional and three-
dimensional works of fine, graphic, and applied art, photographs, prints and art reproductions, maps, globes,
charts, diagrams, models, and technical drawings, including architectural plans. Such works shall include

works of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects are concerned

.o
Jeen

" Section 101 “A useful article is an article having an intrinsic utilitarian function that is not
merely to portray the appearance of the article or to convey information. An article that is normally a part of

a useful article is considered a useful article”.
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“Puesnuuudwesnduseleyiildass (the design of a useful article) 9z
ﬁmmwdauﬁﬂugﬂmw AMWLRYY NIDNUUTERNINTTY 1AYNIT0NRUUTIUTENDUMAY
sUAM A MienuUsERINNTINATA AN SakENeBNuAzeY nag 1B asEanUTElev

¥ ~ *
THeanevasdaves”

wansliifiudnunsn 101 seusuineusenuuuiweiisiusslovildass
(the design of useful article) e?fqﬁgﬂmw MFey wsesuUssRunssududiudsenou
dnunsadiauansle mnitgallandnvagnfalsinanaunsaieneeniazeagliogedasy
mnUselomnildaosvesdeestiy Imaé’ﬂwmwwﬁaﬂzLwénﬁuazﬁﬁmﬁwéﬂszmm’mgﬂmw
AMMLTBULAZIIUUTERUINTTY (Pictorial Graphic and Sculptural works : PGS works) L
mﬂé’ﬂwmwwﬁaﬂﬂﬁmmmLLsJﬂaEmLLﬁz@&ﬂﬁ@é’Nﬁaizmﬂﬂidwﬂ%astuaa?i'wENLLé’j
dnwagdinanfaglilduanudunsosanngraneduind

uBNANT House Report. No.94-1476 (1976) Faulusngesufiuansfiafian
Yo9n1suAbunguuedvansdiseyln Spanuiiansgows n1inuiud unmszuIed
=~ - aazt o va 6o Yo a aa v

AMgunsanMeaesagenlUldiuivseUssenaldivdsvesilisslevildans (useful
. ! o [ v 3 s 4 a oA Ao 1% [ @
article) v WlUvinduaneen, 2easlles, mmuzmsqmamaﬂwuaﬂwmzﬂmaﬂu 4
HatguiReiun1sisulursenukngadnluussaunnudsndndaaianamns sy Jalle
Wisuiisuiudemiaasaluad Mazer Aflenisiigudululfiduguvedleuln wazdiothsudu
TWldudy utuiuildldgaderuainsalugiusaudads lnvauisanensonuazagle

v
v

1 a U & o/ ! = Y ;% a a é**
agedaszandilauli suludsnanidasuanuduasesunguanedudns  fedl e
a ' A o [ I £ 3 s = [ a
Aavzansq i luvinduaneds, 19aailiuss NIBANPULUTIY MINanwusnIvAalzaInIse
weneenuavedlaeg1adasyandwesiiusslevidldasy (useful article) @alaun {1 (lunsdl
A o [ £ o o 3 s = aa o
o wluyinduaneen), nseanw (lunsaliinmluvineaaules) wienvuy (unsainui
alunnusian1vue) way MmAalsivailganlasuanuduasesnelinguunsdednsuiu
= g o § v 1% I3 a v o v ] 9
Fanadnpe ilinisaiassananufalsnuddeuaviluldussloviluguuuusieg diag
lasumnuAuATasliiRINufaUEAuRuNaS a5 IAL LN TUINEN BUEN 1 qUYTNNLTE

1 a
DYWL

Tumanduiu uligusagunsavesHaniueignaMnTINazausaLanIani
Aufisnelavnsgunisnmuazauins@alzlinmnuy usauisuaiveasganinliussasn

* Section 101 “..the design of a useful article, as defined in this section, shall be considered a
pictorial, graphic, or sculptural work only if, and only to the extent that, such design incorporates pictorial,
graphic, or sculptural features that can be identified separately from, and are capable of existing

independently of, the utilitarian aspects of the article.”

ks -
TazdualUsng H.R. No.94-1476 (1976)
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viﬁmmé’mﬂiaaﬁJ‘vméTaﬂéﬂﬂ'}&ié]’ﬂgumaﬁmﬁwé Huuszanansauanslimiuinanuee
wmwaqmammﬁmuﬂumqmamw (phy5|cal) N389119AUAA (conceptual) @15aLEA
aaﬂa'1ﬂmﬂ%ﬂsvi%maqawawﬂm fzduniseanuuudnanagldléfuaudunses
A el asulaflanansouendnuas Suluaumenueonaindsesiifusslovd
Taeslfud anumesnuiivsngfannsoldfuanudunsesdvanild uiidunisesnuuy
uiifidnunranuda wu msunzadnmdnid1d wienisunzadnananeaenliuugunsaivy
TiremsiduieIosiufenaléfunnuduasesdvanilfisuiu widunadinislvanu
funsesdvansildiame fudnumganuasaulunsunzadnuiidy Tusuddassdg
(configuration) Tanuavasfndudegunsnivulfizermsdadudiuresdsesiidusslon]

o *
T4ane

i WAA9919USUNIN ALY vioruUsziunssudadudulsenauly
dsvesiiivselomildans (useful article) amnsnldsuanudunseadvdnsle wnaw
LIATIAR (conceptual) udraninsaugnausinaneenanUsslenildaesvedmosiuld
wilumsnianm (physical) agllanunsaueneonainduldinig®

91nMesUIeNUTINglu House Report. No.94-1476 (1976) 11961 813081
T9lun1siansaINaneen1sAavzimdudiulsznavludsveaniivselomildany (useful
. Ao Y a v oA | dada o 29

article) @1unsawenaanainadruiudsslevilvassludavaslovsall TAgNaTuRIT

' o W . e 30
1. nMsudsuenlngarfedneniznienienin (Physical Separability)

FN5ANTUNINANSAMUAYEIAIa Taawiuindnwaenisguvssnnluny
sUAM e W39 UUsERNINTINANNSATAVENTLE MNYINEATNATINNTALENIY
mmuuaaﬂﬁmawawmUii%‘tﬂmaaa (useful article) l9a3s Tnelalvilwussloviludwes
Tuanas wazanvuznsfavziaunsaaglalagdine Tnevimi i ufalsuuusaiy
(traditional work of art)

17 [
v A

%@?,J(Ei@ﬂUImJVLW@ﬂWU PEIANWANYATNAINTOY N

[

Aty sUduuNdunsd

&l

v A

sUtdueenaindilaulilaaseuds suduundunidnfosnuguain amideuuazany

* T1azdualusng H.R. No.94-1476 (1976)

* Barton Keyes, “Alive and well : the (still) ongoing debate surrounding conceptual separability in

American copyright law,” Ohio State Law Journal [online], 2008. Available from: http://moritzlaw.osu.edu/

lawjournal/issues/volume69/numberl/keyes.pdf
? Ibid.

* Ibid.


http://moritzlaw.osu.edu/%20%20%20%20%20lawjournal/issues/volume69/number1/keyes.pdf
http://moritzlaw.osu.edu/%20%20%20%20%20lawjournal/issues/volume69/number1/keyes.pdf
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Usginnssy dalanlnasiuidudavesifivsslevidldass (useful article) uagningudu

Aana1finanAuAn3ENasNasIAnuNIRsgIunngrunefmuawdd JUTulufeglasy
Y v a a £ A = VM Yo Y P 31

ruAuasasnelinguunedvdns vasndwnilulaulnezlildsumiuduaseusagidle

=

odnslsfiny wdisnnsdezinluusuldlaie willanuudenseduasd
Jod11in 1w mindeiaasslund Mazer LU?{wﬁﬁuiﬂamﬁﬁwgﬂ%uﬁw@aﬁagﬂuvmﬁ'ﬁ'w%"l
sindugiulaninluiiies Ingtdiansliangnzariuddmosguiuuasintudnlals
dauuumam}’ﬁgﬂﬁu Lmumiﬁwgﬂﬁyuuwamﬁu'aiﬁﬁiwmﬂmﬂimlvdﬁqsziwé’IaLﬁ%%ﬂuﬂﬁLLé’a
aaoraiuisududnanliannsaldsuauduasedifidesninlumaneninlianise
wonsuiiuoenanleulndadudsesifusslondldans (useful article) Aiduls™

2. NMSUUMENTAYBIABLUIAIUAR (Conceptual Separability)

ad S a X A = < ! d‘ o aa ! [V Y

BnsilfinTutioIndaNumiLdl Weriensuutenlngafuan vagn g
N8N (physical separability) #1U3UlELAY 1N5927A189719NA TN URB UL TULAEIAULE
gniuneeniuum1eiu WlasuanuAuATasiunng ey Melnufavsiaiiulidnuae
wilouu 1y sendnegyduiiuenesnaingiulanlnlaatdunianienn deulasuniy
1% a a £ ! g £ o o A o o @ 1 1 3
AuATearANS wisUlwumgsiuiloiuidugiuleull winisniganlidenauensydu

233 A g w a v a YY) | | . .

ganangulanlile WWengutuiugulidnwasiieauiueguenlisen (inextricably
intertwined) naulylasunnuduAses MewstdsianMsiauIsn1snaaaudniuuniedy
ADNTITLUILENTABBIABLUIAIILAR (conceptual separability) Tnaaanaziniasalai
e eUAUNIENITNITNUSUTEAUN ST sankUImeniuInl ilmindsn1sneaaui
o U a d’( A U 1 34
GRERIRERI N GRITETRINRAY

* Ibid.
 Ibid.
* Ibid.

> Dana Beldiman, “Protecting the form but not the function : Is U.S. law ready for a new model?,”
Santa Clara Computer & High Tech. L.J. [online], 2004. Available from: http://www.chtlj.org/sites/default
/files/media/articles/v020/v020.i2.Beldiman.pdf



http://www.chtlj.org/sites/default%20/files/media/articles/v020/v020.i2.Beldiman.pdf
http://www.chtlj.org/sites/default%20/files/media/articles/v020/v020.i2.Beldiman.pdf
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1. ﬂ']'iﬁ/lﬂa@‘UIﬂEJﬁﬁ]Tiﬂﬂ?l'lﬂﬂ'J'llla'lll'l'iﬂpLUﬂ’lﬁ’J’]\‘iﬁ’mul’lEJELUﬁQQ(F]a']G]
.. . 35
(Marketability Test) / The Nimmer Test

fausuumuAniife Professor Melville Nimmer F3tagfinnsanlnoaus
Jnfledsvesiifiuszlovildaos (useful article) laifiuszloniliansudn dnwaznis
qundsnmludswestuszanisnieansminsluiosmaslifuauuisnguludsauded
umnwelauniali (it would still be marketable to some significant segment of

the community simply because of its aesthetic qualities)

ASneaauil @1a the Fifth Circuit W1 lUlglun1sdnduad Galiano .

s . * o A ) a o a
Harrah’s Operating Co., Inc.” @atAgafunisesnuuuiAsaskuurasninaulundlu fa
o Qddy [ ¥ dl' =3 [ [~ Qdd' o [y dd‘ d‘ v} dy % -dl'
U5 tuUsuldlnsan ruINduisimunzaud nsuaf NN g1AUNISe e NLUULADELAT B4
wHINY IPERINTAUNINATBIUUAINAIZA15LN U UeluTaena alaonus e bivinn
lifuselovidldanswdl Femaitadeinesesnuuninanluaruisananslimiuiinis
29NLUvNUIzaIsauN U ndIeluewanleeg19BaseRIaInaIn AN tEUsE ety

< a Ly al ¥ a q‘:’ﬂq’ v Yo
gruztdupsoawuuvasntnauluandluld niseanwuuiasastuuluadddshila suaiu
') a a £36
ANATBIUNVUNEVENS

2. ﬂ']iﬁ/l(ﬂﬁ’e]UI@BW%W?MW%Wﬂ‘a’UG}E}uﬂ"ﬁ@@ﬂLL‘U‘U §Design Process Test /
. 37
Denicola Test)

Fnsveaeuiiiingnn1sf Professor Denicola Simnundiuinnisazfinnsan
wenendnvarndalzeenainUsslevildassvesdes asliauaulafiduneuns
panuuy Tnemilsdmnuduiusseninedwessudunuadiassafudunaunt seonuuuy
Asostiu TaseSuiehdwesiuasiavanivield msfinnsanhdnvasnsfalsiivsnglu
Aswasgnindnlasnisvhanuvesdsrastuviols)

AA1IAD MINNITOBNLUUAINANTENUABDNISHANNEIUTENINENBULENIG
aunsonnazUsylovilvansludvesiu Inen159119Uv939 U0 0 ufIf I MUA LA IR 94

q

fanwaeniegunsudutuuwdy fodrdnwaenisdalslionauvauenlngofowuiniiufe

* Barton Keyes, “ Alive and well : the (still) ongoing debate surrounding conceptual separability in

American copyright law,” Ohio State Law Journal [online].

* Galiano v. Harrah’s Operating Co., Inc. 416 F.3d 411 (5th Cir. 2005)

* Barton Keyes, “ Alive and well : the (still) ongoing debate surrounding conceptual separability in

American copyright law,” Ohio State Law Journal [online].

" lbid.
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(conceptual separability) 91nUszlevildansvasdwaiuld Snvasmedaz3alilgsu
ArmAiAsesdvans Tunenduiu mnaansauasdiiiuiniseenuuuidufissnisazsiou
Fsalg I sAadzuetineaniuy (designer’s artistic judgement) Tnglalieadostunis
TUseloviudr dedmesiugonndssiunumnudnlunsuvuenlngedeuuinudn
(conceptual separability) éfﬂwmzmqﬁaﬂﬂuﬁwaqéﬁﬂén?jﬂé’%’umméjumaqmmg‘mma
AuAvs "

i Junsdaduldenagesiansandadedunenmileainfansandneay
AouBNYRIAwe Il I0ELRen é’mﬂumsﬂaaﬁ’uaﬂamuﬁwmﬂﬁwwmmLwiazﬂuﬁmﬁ]
AANIENURBNSANINYIAG waznistaNaulafissanwuzneuengeulioiauaniuy
HAnfusioannuAaUUssendla Tneiiuiduneunisesnuuuazndudimusliuuy
nAnSuaTanwarfitay (distinctive character)  1nA91N15RNTUITNASNSVBILUY
WARS e

1 (%
[

1 [ a do & o v ad A 1o = 1

aglsfiny Adududymdmiviinmeasuileie nslddrilevituneu

a Sa D . a1 oA ° @ v
nseenuuudwesiiuselevildasy (useful article) @1addungnivunlaganumuznisly

[ Y a a A P . i a

uld Wenndneenuuufauzludwesniivselovildasy (useful article) inansiudinmin
Aean1suslnagedsveslanad nMseenuuudaudesieiiadnvaenisldanuvesdanes
Y Ly & o = 40 Ao & o = ' o a =
Usznausmy agateeiluseiunile  ameiTBn1siagamilafisadnnsviinuresdavesis
g dusimualidwesdedidnsugniosunsugutiuniolivintuy ninn1sviauves
daveadusmnuslidwesfolidnuaersosunsndutiuudy Snvaensegunsivedves
goulildsuanuAuasesdvdns wirrgsniuidnuagrsegunsaiinaridunualsing

Fnnsveaeuiiaa the Second Circuit Wilul#lunnsdnduad Brandir
International, Inc. v. Cascade Pacific Lumber Co.,* M%aﬁiﬁﬂﬁuiu%aﬂﬁ “RIBBON Rack”
Tngfiansanitnisesnuuugunsaldmivaensadnsetu (bicycle rack) #flgusisvivasi
ansnldsunnuduasesivaniuiel Insgunsaidmiurensndnseu (bicycle rack) Hifin
Mnnmsthiaguihlildsse Tnefiinnangusisanglniilfau

* Ibid.
* Ibid.

“Ibid.

* Brandir International, Inc. v. Cascade Pacific Lumber Co., 834 F.2d 1142, 1145 (2d Cir. 1987)
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sUTvesgUnsainlddmsurensadnseu (ibbon bicycle rack) luad Brandir

LI1UBINANAN Brandir Tn159auas19assaaulseRuInssulansind

AnwarlAutIunuANNAnveInuLed WweluladaastinlUlgusslovunwansn aunNsENg
v a ° Awv vy a v e ' ° P Y] o041
Jadgrhlangfnaliunnnasesiu Jsnuiaunsailuldaeasadnseule

ma1135n131AaeUlAgNA131INTUABUNITOBNWUY (Design Process
. U § Vo % a2
Test / Denicola Test) inusuldiupdillagiiivama 2 Usens Ao

1. e lndiuinmsiansanlneedendninusslovildass ionis
¥euvesdveaiidiuddlutunounisesnuuuniolyl azgrendnidsanisiansm
WUUPRIde (subjective determination) wvedksazaulunisanduindalsUsznaunie
anwazLgule

2. Aaieiisuauisavrluusullaltennsiuly

vhedigaudn maidadein mnneuvdnguuanstiifiuinfeenuuufaulas
sUs1veslanslaoiiinguszasdiefinuszansamnisinauvesgunsalilidmivaen
sadnse (bicycle rack) BadunsfunuiBnisldaugusnadisnavdsaniiaiisassfau
Juuda feil gunsaifandnadsliannsnldsumiuduasesdvdvild esnnisesnuuud
amaieatesduiusuazgninuslnenmsvhautesgunsnii wihsuisesgunsaiasdiany
soutesuazlfaminm”

“ Barton Keyes, “ Alive and well : the (still) ongoing debate surrounding conceptual separability in

American copyright law,” Ohio State Law Journal [online].

“Ibid.

“ Ibid.



36

\desdulvgivesnnizgnyuuvia The Court of Appeal for the Second Circuit
iauiesiumuturedimifiavansgunsaiilédmiuaensadnaeu (bicycle rack)
Tuafilsifnuaudafiasfodunuiaudszgnd iesnnniseanuuugunsaifinanadunis
NELNATUsETIINeNUULIUT AT sl uitany saluuu

a o . . 45
3. M1INAEULUUNTIEIEY (Objective Test)

Fnsmaaeuiazfionsand mevhauvesdswesiifivsslevildany (useful
article) Juiimuslidnuazmsaunisninludwengfosdidnuusituiunield win
dnwaigmegunisnildlfgnimuslasnsisumieysslenilfaesvedevesuds deudo
TANYULNNFUNTTANANTOLUENLAEDIREULWIAINARA (conceptual separability)
ndsesiiuld Sudssalvidnuneynsaunisamdulisuauduasesneldnguunedeans
el lallfmneauisunaiinisinuresiwesasdedlifidvinadosnumsyaunisnm
lae name usimsvihnunieusslevldassvesdsuesazibvnaednunensqunioami
Usingeging winswlaivsslenildassliferuidusivuslvdsvesdedisunsmio
Snungmagunisamiduiund Snvaemsaurionmdananidedunusuiidednsle’

Ana the Second Circuit ¥135n158lUUSUlgAUAR Carol Barmhart, Inc. v.
* & [ a A 1Y | & o Ag vo [ &J v
Economy Cover Corp. @ulupfiAgifiuiusuinasedifilddmsuianiuuuidadi
. I 2 v o a o ~ o047
(mannequin) lafiuau 91 ¥3euas vanalaIudenn (styrene) anansadavengla

“JH. Reichman, “Design protection and the new technologies : The United States experience in a

transitional perspective,” Baltimore Law Review [online].

* Barton Keyes, “ Alive and well : the (still) ongoing debate surrounding conceptual separability in

American copyright law,” Ohio State Law Journal [online].

“ Ibid.

* Carol Barnhart, Inc. v. Economy Cover Corp., 773 F.2d 411, 412 (2d Cir.1985)

" Barton Keyes, “ Alive and well : the (still) ongoing debate surrounding conceptual separability in

American copyright law,” Ohio State Law Journal [online].
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e

Figure 1 Figure 2

JUTvRuRIAATIIdd T ULARIWUUERRY (mannequin)

Figure 3 Flgare

[ I K A o dy v [ 1%
anwazveiu (mannequin) Waddeinanldiduwuunad

lanfginimudsnaneendmmieuasUssauaud nsalaedainguilan

& \ a ag 1 I3 D] 1 48
Anaulaveriutinszgunsaiiludals Tlguszasdasldnuiieiognaien

The Court of Appeal 3TadeindnuuenagunisnntazAadzvoruld

aunsaueneenannsiiulugusdsesniivselevildass (utilitarian article) 1 lnerna

Fadednanuianelanisaunsn muazAnA120IURUUAINNLANANE1I979 naanIu

Foinaaseninjuiuiinisih lldleeiiingUszasddu uenanldlunisuanswuuidedi 1l
iiganeiiazuandliiiuininisesnuuuAsnanamnsakenannsnulsslerilunisuanuy

“Ibid.
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(%

Gefile lddrasmenienm (physically) nSevisuwaninudn (conceptual) wazlunii
anwaznengimanduiimuualasssisvesiu linzluluavsenihen niseenwuuyu
Tuprisudunsnaunaszrinnsesnuuuivdsdlenildass Tneniseanuuulionauen
soninaadnuuznslivsslenilunsuansuuudedls”

anutudrsnnluafiifiuiy windnvagnisdauzuazaunisninues
dwosiiiuszlenildassgnimunlasnisyinuvesdsueaids dnvazniedauziivsinglu
udednliauisowuiuenlngafewuininu@a (conceptual separability) o ety nns
oonuuuvuluafidsldldsunnuduasesmelingruieaadnd lumenduiu sndnume
madavzlignimunlaenisiundeUssleviliaesvesdaves uiidunisifiundamio
anusedsves sondedndnunenisdalzfindnaiuisauvienlagenfauuininude
(conceptual separability) waglé¥uarmiunsasmelinguedudnsls™

4. nMsveaaulaeinsanNneMasalunseglasdislugiugnudayy
. 51
(“Stand on Its Own as a Work of ‘Art” Test / Goldstein Test)

A8n1stiiauslng Professor Paul Goldstein Fsiauiiiuinnisuisienlag

9 1ABULIAINAR (Conceptual Separability) AI50EUUNANNITNIIENYULNFUNTIA N
voeingaunsaegldlaedislugiuzauialy ameldvdnnisiiiuinnuguaim awdeu

A a = <) ] a aa 66
wioulszAunssudadudruusgnavlunuesnuuudvesidivszlovildasy (useful
article) aghinnarunsaueneenanNAulnga1@LLIAIILAR (conceptually separable) 1a
Aoednuyairmefatzanunsaedlalasaidlugiusufiaeniuanudilanad (work of
art traditionally conceived) wagdsvastudsduselosivinnuidaglifisnwuznisdals

v 52
W

The District Court 1138n15neaauiiluusuleluad Pivot Point Int’, Inc v.
* d" { % ] . ¥ a 6 v o U |
Charlene Products, Inc., @a.duafiieaiuniu (mannequin) Asweaaegnganlddnsuaig
iy Tngdfadednvaenisguvsunmvesiuainsoeglalagaislugiug mufads lidn
7 o D) v oA = 53
Wuduazdindldusslovilavsolinny

“ Ibid.
” Ibid.
" lbid.
 Ibid.
* Pivot Point Int’, Inc v. Charlene Products, Inc.,372 F.3d913, 917 (7th Cir. 2004)

* Ibid.
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Mara Viudswevasrmganlddmiugiaimunininu
Tumd Pivot Point 3lusuduiidvansrsely

9lsAnu fina The Seventh Circuit Uftasiaziisiluldlunismaaeu
v 54
lnglimaua 2 Usenis fie

=3 1 a 1 a & a

1. Wi lumsinsaninaugunm Mmdisy vsenuuseAnINssy

aunsaaglilaedivlugiuzaudalzuseld WWunislalenmaliudazeuldonfvazaiy

AnLTiuAILIUN1TNANTAUNINSITUTRVRIRAYY (nature of art) Tudsvesnilusslesildass

. & Aaa a MMy a | v O adde & o v w & o

(useful article) vuaunsiavanslensold ety 35039919 0un1595 87NN kUUTdl

AnunerelunsuasmAatzuuulna g (modem art) wio@auUzunsssu (abstract art)

wldivAwesiiusslevdldans (useful article) inseusazauovliidnlavieliyuueuies

Favzunnenaiu Inawiuindaiuldldnuiady Famnnduud deudnalwauntdnesniuuy
v dﬁ/ 1 M Yo ¥ v a a Q‘
asvassrrunindlalasuanuAuasesnelinguunededns

2. MUt lAd1BAUTENTLUeNTAEDIAUANYAIZ NN IEAIN
(physical separability) FelsifiusgandnmiiisaneazrlgnansuInusLenanwueN9Aals
sandnUselesildassmuinsganilavyamlilunguune

lnwe1a The Seventh Circuit l@onladisnisnagoulagfa1TaunaIntunu
N398R (Design Process Test) LuLAgIiuUAR Brandir Ingitadeinnsalazdiodndeniy
anunsanvanenlngefauwinu@n (conceptual separability) 16 siofloanunsanansliiiy

" Ibid.
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- 14

PdnwarnIRenuUUavTiouia s adaUs Miudaszveatinesnuuuedne laglign

MnualaeMsyinumsenslduselesivedesiiu dajulunflaannaasiuiuiIniufa
o | = aa o £v 55
AananReliavansle

. 56
5. nInedauuyU Temporal Displacement Test / Newman Test

E%m'ﬁiﬁm'mmiﬁ@’ﬂwmm Newman laiiiusmefuafininelund Carol
Banhart Faiaueisn1snadeusnizndlasiiiuin vuadsassdazaunsautunlagende
WUIAUAR (conceptual separability) lé’GiaLﬁamugUmw AMLTEU KI99UUTERUINTTY
AosanunsansyAunuAnvesnuuliEnIdnvansfatzdenanaiusarililsing
Tnougnannsusslemildaosvesdmasld S/ “Gwuiiiu” (beholder) Tuiensveaeuil
mﬂsﬁﬁiyj}umu (the ordinary reasonable observer)

' < ax & a o < a v o a
ag13lsfinnu Bnstigniansaiinerandunisalenalimaldaufnuiiu
dwdmlunisiiasaniddefessaussneuvesdals suenadwmansenuetavanielllase
malumsldanudevasnulunsininwed liidggyuaziiiuiinuiinanussneuiig
Y oA = D = =3 8 $a oV d v v W
anuwairegvduuenmilennuselevildassvielinnu Bnviddyruidnlidviunesdesiuly
535UTIRTeRaUL szAnNAnu Il UsateuwazIunuInsdusn Bnsilifagn

maﬂd’nﬂummaimmmﬁﬂﬂ

aa o ! Y va o ax A &
WANIINIBTNITAINEIIG HININ® Newman Saauaisnisnaaeuiiduly
Iadusunsuusienlasodenkuanufn (conceptual separability) 8n 2 35 fi9

o = ¢ v o 57
1) n1sneasulasAtafani1siguwdunan (the usace test)

aa o = = o & ) a o % a a £ .

Tnstimdanstdanudundn lngaguasnisivinnuaAunsoafudnsun
a = aw st v I 9 ] ax Ay 9 v %
Fwosdallinguseasdlunisldanudundn wilgmveadsnistifeaslilianuduasessnu
sonuuuAausdeiunldlulugusdswesidvsslonildans (useful article) LUundn vzl
anvazynsfalzianudidgiluaisuses egelsiniu danumuwdaildasufasnisti
AuAuAsasuAalele Tnsondemsrainaudiuuiniinufavstululdnuludnuuzd u

wanuiloannisldlugiusanufals

* Ibid.
* Ibid.

" Ibid.
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2) ﬂqﬁmﬂaaUIﬂEJﬁﬁlq'ﬁmq'ﬂ']ﬂaﬂﬁﬂﬁ%ﬂaUﬂéjﬂLLagaQﬁU‘ﬁa‘ﬁﬂ@U'ﬁ@ﬂ (Primary-
. 58
Subsidiary Test)

FBnsnadeuilldZuBnInen9nad Kieselstein-Cord v. Accedories By
Pearl, Inc.” 6’8"’@Lﬁenﬁ’uﬁ’aﬁm%’mﬁlﬁ%’umiﬂsxﬁumﬂLwiqa&hmgm'l (ornate belt buckles) lag
Tanseenuuumidudnananufnsisuvemuies dnsAnuazssnmlagliuass fdudn
Lwiaz%u%gﬂaumﬁamgml,azLmzaé’ﬂuuﬁuﬂuﬂwmmzﬁu yiududimaeudiigudmsu
nsusenaulidniududa

awadindn (belt buckles) U Vaquero waz Winchester &siinmiulunf Kieselstein-Cord

The Court of Appeals ia1sauawiud adudaluafianusagniusuen
TngofeuuInI1UAn (conceptual separability) ¢ ilosainmaiuiiguilanaiuise
Y @ v W J Y = a [y 1 P k% & v PN
aldiidudannaniagliduesosseaveagrmisls uonmioanmslauselosulugiuey
I L - v @ @ v n:ldyd = [y ' & = ANa a vy
Juiidude leemadniidudaluafiiduinissuszavuoganilsdsaunsoldavansla n1s
AmsgvvasmalunisiiauAuasesniseensuuindudai 1938n1smeaeuindsdadu
s - I3 s i ad VMY a i a
psAUsznaundnnsedslaluotdusznouses ualuaddaialilaesuiginlunisiiansun
wsuenanwaznfavzeananUselenildaosiisneavidenodnls Sudunislalenialn
maldnaiitialunisitady

* Ibid.

* Kieselstein-Cord v. Accedories By Pearl, Inc., 632 F.2d 989, 990 (2d Cir.1980).



42

(%

fail apiiiuindnwaznsdausludsesifusglonildaos (useful article) Tu
anfgousn ldhdnuasneiadziues unuifnuneaod wu smszuied swdey
vidon e vizeldunuiidnvaraudia Wy sunseiiudniovesing dagnihunldly
Asesiifseloniléany (useful article) Auwaniiagléfuaudunsesniungmuneavans
melddeuludetufolumerudn (conceptual) Snvarnsdalsazdesaiuisanwenaen
wazeglfetndaszanuiinfinnsvhauieusslovildaesludmosty wilunisnis am
(physical) azlslansnsausndnvazynafatzoonandselevildaesldiasfnm Fanisegls
ogadaseil mneds sUrtelassiuvosdsesiifivsrlonilfassidunmsnantoanuiogis
dasy Imsmﬂ’]immmaﬂivimu%aaemaqawmiﬁ,ﬂ,mmuﬂmmammmimawamaqu
sUssdnvustuiu FsasRiansanienndnvagneusnvestunuiidifauduasdunouns
9ONLUY

n.2 mslinuANATaINUAaUNTTYL
(1) EnsnlasunuAuATes (Exclusive Rights)

The Copyright Act 1976 faunualitinvesnasuludiuitne1veiueu

a

a v Aaa ‘g aa a A Y a v 1 -’-&J*
ARUNIIUDUNAVAND llﬂ‘VlﬁLLG]LW‘EJ\‘]ESL@EJ’JIUﬂiﬁN@W\@VLﬂU

L% Aa

11031 106 “..IiidvesdvansnelaunVeydatiiansudiiedingalunis
nsgyuaveygInidn1snsziiawalull

(1) yhgrausulidednslugduuudiwn

a

(2) G]@LLU@N’]UE)U?LI@"UEIW%Q‘ UayLmdl

Y

(3) IIMUNYFUNUB UL AVANTADAFITUTULANNSVIY ¥IB NS
Toumnududvasnleisn1saule usslaenislman wselvey

" The Copyright Act 1976
Section 106 : Exclusive roghts in copyrighted works
“... the owner of copyright under this title has the exclusive rights to do and to authorize
any of the following:
(1) to reproduce the copyrighted work in copies...
(2) to prepare derivative works based upon the copyrighted work;
(3) to distribute copies... of the copyrighted work to the public by sale or other transfer of

ownership, or by rental, lease, or lending;
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(5) Tunsal...augdnn nwidigu el seininssu lldns
LL@'LW&Jq;:ILﬁs;lﬂuﬂ'ﬁﬁNmé’faﬂénaaﬂLLamsiaa']ﬁ'ﬁm%u”

wandNt 1931 113 Saivuaveaulundnsusiieiiedluanugunim
MW ULBEIUUTERLINTTULIR

a

1

(@ “meladadu (b) uaz (o) wisunUaRil Ansusiiesifielu
N19E191UsUNIN M lgunIeaul seRnnssulagnsviduniuanuluing 106
nu1eANTINDY anslunisvirgrnuadsnanlunisvudsvesyiinlag ldindswesiuazil

Uszlowildansnsalifny

© lunsdludafaainnisienfiveusongrunsludswesid
Usglemildaos n1siaueneviensdmhedemmsaruieisoula nisduasesdaanila
sufadvslunstlestunisin msdimmie vieuanssunmudeniwaiedsues lunsdliidu
mslavavioinindiansalifsaiunisdminendeuanidsvesfandn vieiieafunis

' *
31897417

f9il M1y The Copyright Act 1976 Y4ansgeisni Mmualnavesdvans

(%

Aa a 1 a v o Aa a v vl Ya a o W 1 =1
llaV]ﬁLLmLWEJQE;ljL@EJ'JIUﬂ']iﬂiSVHLLagll?ﬁ/]ﬁ@i‘éQJ,']gﬂfwEJJ@UFLGU?{VISGUENGﬁﬂcliﬂqiﬂigwqﬂqm@lﬂu
1) @nSlun13¥i1%1 (to reproduce the copyrighted work in copies)

Tunsigraugunin amlguuazaudseininssulagnisindiundy
wanINAgnIeia Mevignnuduifednsluguuuuiheriuausuduiuatu wu vy
sUNN 1Wvesdvansiviesudinaludnsuziidunuguam Fawenanazildlaenis

(5) in the case of ... pictorial, graphic, or sculptural works, ..to display the copyrighted
work publicly;”

" Section 113 : Scope of exclusive rights in pictorial, graphic, and sculptural works
(a) “Subject to the provisions of subsections (b) and (c) of this section, the exclusive right
to reproduce a copyrighted pictorial, graphic, or sculptural work in copies under section 106 includes the
right to reproduce the work in or on any kind of article, whether useful or otherwise.
(0) In the case of a work lawfully reproduced in useful articles that have been offered for
sale or other distribution to the public, copyright does not include any right to prevent the making,
distribution, or display of pictures or photographs of such articles in connection with advertisements or

commentaries related to the distribution or display of such articles, or in connection with news reports.”



44

deduuuds Somnsausuinstihsunmiululflurdouvudevedag udaiyaraduan
yhangunmlagordiostuduiuuuy urlildvidiunausunndaduanusul
Avavslngnss ﬁ‘ﬁaLfJumiazLﬁ@émﬁw%‘hgﬂmmﬂiuﬁu

avslunisvhenenagnartaldmunnnat 113 (© Tunsdififinisdiguamidy
TlduAwesifiusslonildans (useful article) 1y iUl luanansvesyainiosuou 4
Fofinmshairiesuoussnanooniausevied mingsoas s yaaaln a9
FmhevieusnssUnmainaisvesymaiosueusnanldlaglifeunsazifinavans v
Humsvilaeliinguszasdiitentslavan msinndiansaivienisneauimiiisadiuys
ADIuBL

2) dnslunisdauiassusuidvdnsndegiiis (to prepare derivative
works based upon the copyrighted work)

< o

nsdaulasuiiaglifuanuduasesdvavidesanndesiuesdusznoy
L‘%@WUW%@‘%Léuﬁuaagﬁj’aﬁyﬂaaiiﬁ (originality) Shewuiu TasansussLamiflugudiisatuau
Aaunssy mnefia MatUABUFULLY (transform) vesnusuiidvansiay 1wy 1Wasuanaud
fanwurasadidunuauils Wy wudunimaiasesu seundnindananundunuulu

Y A ° v & °o 8 v ) I a Ao o aa
NNFEINLIBIVINADY QULUUﬂ’ﬁVI{LWﬂWWQWWUUﬂa’]SLUUQWU‘U?%W&Hﬂiimmﬂaﬂwmga’]uuﬁ

nsdlaziefunsandedviudifies]ifoalunisdandast lfsswadunis
Vdnunlususuiidedns isadifunuiinaennssuenusuiavansuidinlii
sUuuulalUld videfirnuadiendsiuauduiiavansluaseddy (substantially similar) f
dodunsasdnandlunissaudauds”

aa

3) anslun1sannunedulusuiiavdnsasaisisuyu  (to  distribute

copies of the copyrighted work to the public)

San

W1vesdvansRASWAeswlinerlunsImhedunnuduiidvansvaswusie
asnsauvu liemedtlag wu nsve nsleuanadudives msld nstian wielnduls

> Sheldon W. Halpern, Craig Allen Nard and Kenneth L. Port, Fundamentals of United States
intellectual property law : copyright, patent, trademark, an ed., (Netherlands: Kluwer Law International,
2007), p. 82.
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wigdmhediunnuduifvansegldladugidiunnuiulagliveudie

nnuane wislifuneuitduuautugnimiielagliléveygan Adedyanadngn
avindvislunssmnedunausuiauinsuga”

YU UIY N f’ju&hm%@mmmL?ﬂﬁfmﬂyJuUmaLma%’m%’uﬁ'}Lﬁuﬁ
NUNTZAY lABUIY A. Lﬁuﬁﬁmﬁmm we . Sadudwesduans fansihdnunditunssany
sananeansmneld fail ewny a. thdnunfivunseaeiuunauevioune v, wie 9. $U
Foliudninnsmheiismesmy wull we v. fauiuiaguandednslunissmie
duneuiviunszaeesuy n. wihune v, 'ﬂ]zlaiifmﬂ'audwﬁﬁumzmwﬁﬁwmaﬁ’mmmm
ou LiléFueyginannuie n. wrdeu sl eseindnslunisiidiuiunszany

° | @& a a 1 Y = v a a £
RRIANMIZAPYLS! LUUﬁWﬁLLWLWﬂQQL@S’Jm@QU’]S . PIUULINVDIAVEANT

4) avslunisuanssusuiiavansneaisnsavu (to display the copyrighted

work publicly)

n13 “wdaueenuand” (display) M3 41031 101 %u1883 “NITLARNIIIY
Linlaemensmiseninineuns, alag, nmnansdiand, wislegldgunsalnianssuiunis
A A @ a a ) Y] ) P
aule unsalmdunnedeulminselannauian livuieanusiuds nmswansninlanin

4! U d‘ 1 1 d‘ U v ”*
pislugnwaueNlisetosiunie

MsUeENWARBa5 130T (public) fie N1sthiusenuandluaaufids
Wadmiuussnvunll visaandssiyaraibiliailuasounsimdenuinisnmadsaman
saufulusuiunnweauAas (substantial number) Wenaini Samunedenisanenen
(transmitted) WSon1530a1s (communicated) Aoasisasuse luinazifunisuansanse
Duwmitufinmwudsesninisihesnansfle

NANMDNTYNT ANSIUNNSUNIN U UL AVEN TR NLANIFHDANSITUYY U
anslun1silrnuduliavansusingsieasisasuliinneBlaguuies

0 Deborah E. Bouchoux, Intellectual property : the law of trademarks, copyrights, patents, and
trade secrets (The United States of America: West Legal Studies Thomson Learningl, 2000), p. 157.

* Section 101 “To “display” a work means to show a copy of it, either directly or by means of a
film, slide, television image, or any other device or process or, in the case of a motion picture or other

audiovisual work, to show individual images nonsequentially.”

o Deborah E. Bouchoux, Intellectual property : the law of trademarks, copyrights, patents, and

trade secrets, p. 162.
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(2) a1gn13AuATEURAUNTIY

The Copyright 1976 1131 302 (a) Svuald “uiildinsadreassiiulu
$ufl 1 unsau 1978 viiendntiu uamamamaammmawaiwaiiﬂ wazdegnaludn

WHunan 70 “LJ‘LJ‘ULLG]'J‘LW]aaiﬂﬂﬁiiﬂﬂ%mﬂ')’mmqﬁl” mu Lﬂuma"iﬂﬂﬂqi‘ﬂ&ﬂ&]ﬁﬂEgﬂ’]iﬂllﬂi@ﬂ

1ny The Sonny Bono Term Act'

v. nshimnuAuATaIUNUINEENTUnS

9.1 ANYUSWUUNARAN

1
Y A

The Patent Act 35 U.S.C.A UgyaiilvinnuAuAsaawuunansiaeilinadl

LY wa | « [ ~ a 3 a o saa '
11031 171 Jeyefin “uemalanmuiussivguuundnsaniniinnulug loy
ANUARSSNAS9ETIAT0IULDY LaztunITUTEAUANUAIEIDININgAaIINTIH B19LATY
a aw A Y o ' d””***
dng 5ﬂ']EJ$LWLQE]uVLGULL636U@ﬂ'1Wu@LL‘VN?J'W]T]U

va o

mﬂ‘uwuzuzummﬂm’JLLamﬂmﬁud%meémﬁmﬁﬁmmiaﬁua%’u%w%ﬁmﬂéfﬁm

o

Usenaumeanuwae 4 Usenis mu

1. Aﬁuﬁwam%@mmwnm/ (an article of manufacture)

“B0INN9QAAMNITU” (an article of manufacture) nuedia dvlagAnud
uywd udvinu onadudiuuszneululassiwesdawemnegnannssy (a manufactured
article’s  configuration) L¥u JUNTHaNIAIv9LAD nIoLTuN1TUTEAUANLAINURY

* Section 302 (@) “In General.— Copyright in a work created on or after January 1, 1978, subsists
from its creation and, except as provided by the following subsections, endures for a term consisting of the
life of the author and 70 years after the author’s death.”

: Sﬁﬂamﬁami‘di(ﬂ@ “Sonny Bono Term Extension Act Extends Copyright Terms”. Available from:

www.keytlaw.com

* %k

* The Patent Act 35 US.CA.
Section 171 “Whoever invents any new, original, and ornamental design for an article of

manufacture may obtain a patent therefor, subject to the conditions and requirements of this title.”

° Deborah E. Bouchouy, Intellectual property : the law of trademarks, copyrights, patents, and trade

secrets, p. 266.
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(surface ormamentation) 14U NMsoenLUUMNIUYesgUnsaifiltlunT3uUsENIUDIMS
(the design on the handle of tableware) wiaiJuiiilasesnsvesdsvesdeiinisuseiu
GmLLquﬁuﬁaiauagﬂumu%ul,amﬁuﬁiﬁ W douiifgunsaduendnual Unaardend
yumssnUnAuasiiies 2 @ adnaneyudugululs®

2. danulnsl (novelty)

wuNanAnsiaglifunsduasesmelingrnedvstnsdedinais win
Dunvusdndsiiusngegieund wu iduuvunanfusisaduiisdn gnlilasyanady
vidoiinsdmie (sale) agreouudn doxlideidunuundndnsiffiniuln Taiaansaldsu
aruduasosmelinguunedndonsls™ full Fsorandnldidmouunansustagldsy
%m%ﬂ’m@imﬁaL’ﬂuqﬂﬂaLLiﬂﬁaamLuumﬁmﬁmsﬁﬁ?u

3. 4oNANINAINARISIAT NATIAYULEY (originality)

L4

JOANUALTDIANNNANS S LA 19aTSATNAMUMNeRsUINAUNIS U2 ne

De

Ielasdeungiinnudrugluseiuaniy (noneobviousness) lutiaadndtnsussiug il
mniineenuuudedenudiugluseduaniisy (a designer of ordinary skill) senuuudsas
wfieuednsedeiulnedaudstunuundnfusidunngegnound wWutluuundndasii
sonuuuTunmend denlianuseveSuavsUnsle”

4. gauilunisuszaunnusy (ornamentality)

WUUKERSeIazanasavesuansUnsle deaiunisuseaunnussuinndy
Usslowilldans widswesiuazdiinguszasdmionisldauinig wu douniewind wivin
dwesniuaunsaseniuulivaisgluuulneyselesiliaesdiniundy n1sesnwuuanyue

= o a v o & A @ oA 9 ] ] v 266
nilsdnwaglavewmindueiuuneatedusenisussauanussannniusglesiliaesls

wonantl mndrenistnddalunsiauresuuundniagt snvarnieuend
amuddy ulfiilothndnsusidululdouuds dnvunisuonazgndeuliudeldaunsa
wauituld nseenuuuAInaINtednuaudRlasunuAuasesdnsUnsuuundndoeila
AgnaLtu Audn (caskets) Lazaylwnliien (artificial hip prosthesis) Agunsadlidansvng
WUURARSETE ulidiiaesdeionlundnsaeifiiussleniidacs uidnwarasusnves

“ Ibid.
“ Ibid., pp. 261, 266.
“ Ibid., p. 266.

“Ibid., p. 267.
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[
(% 6 o A

Ausinsaostionfinnuddny wiinliolldmunaslandaginlidnwuzngusnaes
U L3 1 1 % 67
fowigngeuliliensuesduldnay

Naf

W

a
an

v.2  nsliAUANATESLUUNEASUI

(1) AvsildFuanudunases (Exclusive Rights)

%

The Patent Act 35 U.S.C.A 11831 171 253Rd83 Uegyqiaan “lithundeyg

o

ISRsdNEURINIsUsERAYsINIITIAULAFNSURsULUURAR g ylad LIuwsae

Y & ”*

Pdunisanie
%4 a a o a % = aa a 1S YV 1 = % 14 a a o
ANSIENSURTUUURARS Tl FnSusieslAetuiediugnsdvsUnsns

Usehvg Inenguunenvuadnsludeiiashifed

L%

119151 271 () Usznauaingd 171 255aae Jyaiaan “Luleiinisiivuall
Junisianiz yaralainig v 149 Lavenanseviowuundnduanlasuandvnsnigly

[ I

ansgousnlaelilasueune lussnituuurdnduniiudiegluengnisdunses yaaatiu

a a a o ,,**
ALLUNANIURNT

®

[

N

a

N3@nSURTHUUNARSuN TN AvSus N wLAglun15Yin 19 Laueve

ho)
=De
e

&

N3V IBRUUNER AN FTUEANSUNT infiyaralanseiinisituiiuulusenineiuuy

€

Handueidiegluagnisauases Inglilasueunnanngmssd@nsinsuds felyunratiuaziie
anduns

“Ibid.

" The Patent Act 35 U.S.CA
Section 171 paragraph 2 “The provisions of this title, relating to patents for inventions shall apply

to patents for designs, except as otherwise provided.”

- Section 271 (a) “Except as otherwise provided in this title, whoever without authority makes,
uses, offers to sell or sells any patented invention, within the United States during the term of the patent

therefor, infringes the patent.”
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(2) 21YMIAUATBIUUUNERAS DI

a

11051 173 SyalAl “@vidunsuuundndasilasuanuduasendunan 14 Y
) o AV Yo a a o *
HuusTunlasuansing”

wuuwdnsarinlaiunmsaangiiounelingranedvsdnsvesaniseninieg
i$umnduaseadunan 14 Yfuui fuiilisuavisdng laogwssdvsunslianunsndesignis
funsedladneoly dafu leorgnsduasesduanas uuundafusiiuiaganduauds
151304z (public domain) fiyaralaqannsaihlulivselonilalaglidfedldmmeuunu
Tunvsedndong warbiteidumsasdindvivesdnveauuunanfasiiude

A. N13WIANINALATIIAINNNUILATEMINENTA

anigeuinilviermduasedesssnensmlagszuunsaevgou Fadliia
seuunsaansieudmsundasLasy (State Registration) 1/1msumLmawmamimaﬂmu
mmmmaqLawuiumaiwmuimumiﬁmwuwaummu uennideilsvuumsnnsden
NANALATDINLIBATSAN (Federal Trademark Registration) Immwmsummawmwau
\3amanenisfudiniaTosanensiuazansUns uisansseluing (United States
Trademark and Patent Office)” nnunevesigUIAnaswisansgal3nlfanuduases
LATRIMINEN1SAN AB The Lanham Act SaundygAsanaiiusingluuss (Title) 7 15
WAIUSEINANAMINEYRIEN3 §aLISNT (US Code)

MelATEUUNISIANLLU8UNA19LASBINUNEN15AN (Federal Trademark
. . ' P a R o 69
Registration) @u1salusszuun1saangiiouiniasmmnanismiaidu 2 Ussian asil

(1) szuunglsunan (Principle Register)

w3omunefiaunsasansdeulune Deundnld azdendunsaanuneiid
SnwarULany (distinctiveness) lagorailudnwazuuanizludiies (Inherently
Distinctiveness)  @aflundausisunsn niednwazinanizlaonisld (Acquired
Distinctiveness Through Use) Al uana1ni tadesmanesananazdeadunismunedii

* Section 173 “Patents for designs shall be granted for the term of fourteen years from the date of

grant.”

% nsunsndaunielaygn, ﬂgwmﬂLﬂéaawu']ﬂnqiﬁqaw%'gal,ﬁnq [online], 4 wewanAN 2555. Wnaaiun
http://www.ipthailand.go.th/ipthailand/index.php?option=com_docman&task=cat view&gid=705&Itemid=600

69 o a 1Y
LIDILAYINU



50

nsldegumiluanizosnivseldnvesasesneiianuilaggasanarldiasomunenisen
T

(2) szuunzLiousad (Supplemental Register)

WPIeanueNatuisoaanzideulunyidouseslaazdoaduiasoanuied
AUNTOLENULEEAULANANTEUINAUPI NI DUS NI AS DI NNee19TUle wetdueSosmne
Plipnavesunisaanzlsulunzisunanloilnian vy Uanig

A.1 AURUIBVDILATDINUIINTITAN

UsganangvanevedanigeLusng (US Code) Ussw (Title) 71 15 130 15 US.C

119151 1127 (The Lanham Act 110151 45) UtyaiAnumangediasasnungn1saling

4 s

“LASDINUIBAITAT” NUIYAIUTINDY “AN G?Ja {uanwal 39N NUsTRYs

<9

(device) pehilpagraniwmsenaisagasiuiu lned
(1) uaralayaranteiluly vie

(2) yanalayaranisdiianngainiiay mmiawmauhﬂﬂuma
ns@n wazdhluBudveannsideundn (the principal register) aufinszsedaygRaduil
Tauelpl3 Tnsanansnusd (indentify) wSonenuezauwAnsa (distinguish) sz9rinedudmie
Uimsvesnuiududviouinsinanviedminelaegauls il sadsduiiifiondnual (a
unique product) LaZLAAIDILUNAIALTAVDIFUAT udlunasninuesduaiazll L‘T]uﬁﬁé’fﬂ

< ”*
AN

fatl AzAuINAsNausalndulasaanunen1sainield The Lanham Act i

[

lovarnuane lddevliavieussinvvesdgydnualnsonnyssivg veiiiesaiunsanwansl
a

WAUINAUAINTITLATDINUIENITANL LANAIIINAUAIN LT LATDINUIENITAIDULALLARNID
WAAIAIEAYRIFUALALAY AFIUITAUILNTUAIUDIANZLTBUATDIULEA1TAN LG

*15USC §1127 (The Lanham Act, Section 45)
“The term "trademark” includes any word, name, symbol, or device, or any combination thereof--
(1) used by a person, or
(2) which a person has a bona fide intention to use in commerce and applies to register on
the principal register established by this Act, to identify and distinguish his or her goods, including a unique
product, from those manufactured or sold by others and to indicate the source of the goods, even if that

source is unknown.”
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Tun19U{Us taTesnuny (sign) Naunsaldiduinosnuienisfnld wus
[ 1 [ 4270
ponilu 3 Uszianlugj fadl

1) aSognneiitua damdide uazriviny (words, letters and slogan)

o

i fmilsde wazmviyfivinididuedemunenisinldiudesanunse
wansliiutsunasiuiinuesdun wmnamsesnildeilosuananslmiuianuianmng
U84d (colors) 5¥6U (grades) JUWUU (styles) n30%lA (types) VoAU fvdasmfsdedu
goulalliumnuduasosmelingrineirosisnenisd

Tupsdindvsosmnilidedutiovosyana (personal names) tngUnfindqte

[ d‘ Aa o 1 LY . . . | a
vasuaratdulnIomanenidnuususanizludies (inherently descriptive) wsnIne
manarduiissnisusseneiaiiyana Wlduansnuvseunasiidavesduiud wansinde
a

g M ¥ oo v & « 1% | =~ 44' v vy v !
uu‘lﬂi‘lmmqﬁquLUUL@i@QWﬂJ’]Sﬂ’]ﬁﬂq lﬂaqﬁlﬁ]mmgLUUULWi@QMNWSﬂ’]i@ﬂ@ LIULLGIS U
anwazUlanzlaensld (acquired distinctiveness through use) lAATUAEUAT

2) imsasuuemlulyaing (nonverbal marks) wudlandu 3 Ussian sadl
2.1) dganwaliissnaudigsinilsGouasiasay (alphanumeric
symbols)

o/ [ L4

dydnuaimaniegldSumnudunsestedasvsdouasduanldldngsoun
Suazvosdudmiouing fuiu mnfunsiudveranailoummneaaingdnet Wy “800
- DENTIST” damdunisnssauuidnenzvasuinig dudnwaininandsduauisaan
nevfouduindeanuieuinnslhd iusdasfidnuvagtwanizlanenisld (acquired
distinctiveness through use)

2.2) & (color)

=

Aftanusnturlddueiemuneniséld lldfnenznduresivingu
Wlgadideafanunsoldiunuduaseduguziniommnensils urnisazlianuduasesd
Tusuziaienanensmdesddeiomanetade litesdudnwuynisldnu (type of use)
ANUANTUSTENI @ UWMa L TAY03dUAT (the association of the color with source)
wazdlfnanseduilddifesiuddudwondels (the availability of color to other

producers)

0 L38UL589910 Sheldon W. Halpern, Craig Allen Nard and Kenneth L. Port, Fundamentals of United

States intellectual property law : copyright, patent, trademark, pp. 320-327.
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(% '
a aa

wonanil afvanlduesesmnenstazdesliiferdesiunisiauyes
duf (nonfunctional) Tidazilunisyiusiugunianin (aesthetic functionality) 1y
m'ﬂﬁi’fﬁmﬂLLGiﬁuﬁwLﬁaﬁqammmaﬂ%aaﬁuﬁmLﬁmaei'mﬁm Tnelallgvinmendiv i
nIounasnLinvesdunl wson1sinuiulselevildasy (utilitarian functionality) Lau
mﬂ%ﬁimaﬁi’mqﬂizmﬁtﬁaﬁmﬁumﬂﬁ’fﬂiﬂmﬁ (useful purpose) Tushaud Tnefinuxin
Aonsléalunisdedasnluuisaniunisel Wielvauld winduwdelsmenuiaauisansiu
Uszinnueaenliegneasinga

2.3) néu (fragrance)

a Yo ) v & a a P a PRE%
naulasuniseausulmduAI 0 amuNeNa1U150aANLL U 8ULAT DIUUNENITAN L
10 A.a. 1990 windunanusadusiveannzideulsazdoudunisidieLfunss (additive)
a % [l [~1 U a ¥ = 3 dy d‘ U 1 Ya % d‘ d‘ % [ Q‘ Yo
aduan laulgdudduaderes Med wedaenuldlvdumfneteenundunaulasunisan
neideu dely duAndelinsndnwazdmuiglugiuuuniu vieanseddgvesdumianny
Netesiunay wu ay uwey nduduazlilasunisaansidownIasawanenism

2.4) mseeniuy (designs)

lddrnseenuwuuasilugunin (pictorial) wioaudnvauzaulif (three
dimensional) fiansalfidunsesmnenismbimniidnvasusany (distinctive) o191y
mseanuuugunmiiielfduandenaiosmmnemild uiainuainenanvsfiesaiunse
45190 NINISANTeNANININKAS aavsE A baluAales faty Tunsalfiguainainvas
I | A9y 1w v o fa Y a & v 9 | M vo
Juguieildegmilvlunisussnduiusduastiniuugy sunamasnaneialidlasuany
AuAsaallosnlufidnyasunane

2.5) duls¥nauvesaunIviseauInig (trade dress)

duUTENaUVRIAUAIMIBUINIS (trade dress) HAIUNUIEATEUARY
sUdnuainmunvesdui lddnsdunisesniuu (design) ussyiaei (packaging) #3a3Us19
shapes) Ua3@uAN widIUTENOUVDIEUAIMSOUINTS (trade dress) Azlasuauduasasly

&

—~

TUgLASeInNIENIsAIRaLlaldnwuzUsanie tuinazidudnwuzlvaanizludiies

BN

(inherently distinctive) #3odnwuzrUsan1zlaansly (acquired distinctiveness through
use) ansauansliiiudaunasiniavesdud warlifeadostunisiem (functional)
YaIEUAT fail mnmseenuUY (design) WiolAse3na (configuration) vadudlasuAIY
Aumsasluguzdvaung (a utility patent) uda Ao1agndudiugiuinanvasiinaiinanonis
amvesdud Mildawnsalasuanuduaseddugiusdiulseneuvesduimsousnis
(trade dress) MeldngyneiaieanensAnls
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A.2 ANWAIZLIATEIMUIEN1sANaINsaaanlaula

wily The Lanham Act 3gliusingundygiannaiifsanaudfves
LASDINUIENIIATANLNSANZLDEULATRIMLENIA AL TUN SN AL wian 15 U.S.C
119151 1127 (The Lanham Act 110151 45) @eUeyqjatian

(% (% L3 s

“LASINNILNITAY” NUNEANTINEY “A1 To deyanual nTenmuTehvg
(device) aghilnegnamilavsevagog1asiuiu lng

(1) yanalayaraviailuly vle

(2) uanalayaranilsdiamngainfiaziiaiomuned Ul lums
M3t waziluBumueaanzdoundn (the principal register) mmﬁwwiwﬁ’mﬁﬁaaﬂ’uﬁ
Tauelpls Tnwanansavsd (indentify) wdousnuesauuansa (distinguish) szsrine@udmie
UimsvesnutuAudviouinmaiinaavioswinelaedauld il sufsdudditiondnual
unique product) waglaniisurasnitiinvesdun udunasniidavesduaiagly Lﬂuﬁifﬁ’ﬂ

< ”*
ALY

DA = v a = Yy Ao o &
LLaﬂ\ﬂ‘WL‘Viujq LF’]i@qcl/ill']ﬂﬂ'ﬁﬂqwaqlnﬁﬂ"ﬂﬂmgLUUUl@W@QN@ﬂUm%@QW@IUU

I v (%

1. ATOUENREEAIIULAN1NTENI NAUA YD 1YDNAS B YL I8N 1TAIEAY
AuAmYaua198uA T8N 15A181lE

ANALURYDLATDIMUIENITATIUNITRENUEEAULANGIITENINFUAIVEY
Usznaumsusiazsnedl 138071 “anuaizusanis” Jdnvazusanmzuislaidu 2 Ussam

D) e

3]

1) anwarusanzlused (inherent distinctiveness)

YUY FNWULVDILATDINUIYNITAINAIUITO AN IALTAUTIANULANAN
SEPINAUAT AT DINUBNTAN TN UAUAN AT D9MU18N1TANDULAR I8 AIVDILATDINUY
194

*15USC §1127 (The Lanham Act, Section 45)
“The term "trademark” includes any word, name, symbol, or device, or any combination thereof--
(1) used by a person, or
(2) which a person has a bona fide intention to use in commerce and applies to register
on the principal register established by this Act, to identify and distinguish his or her goods, including a
unique product, from those manufactured or sold by others and to indicate the source of the goods, even if

that source is unknown.”
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YAUANMNUILANIZYOUATDINNENITA (the spectrum of distinctiveness)

1Y 1

A 1 a a a v vy vy v o AT71
093MUANWYUSUILUNIE ?ﬂlﬂﬁﬂﬁ]ﬁﬂ/]%LUEJULﬂiE]Qﬁ@J"]EJﬂWi@WI@ LL‘UQ‘L@Lﬂu 3 9¥nU ANU

=)

a o

(1) Arbitrary Marks %1894 LASOINNIENLNAIINAITUIAINT D

(% (% L3

dydnvaldaliegluniwsequildilueisanmnenism Inefrvsedydnualmaitulid
AMUNEITD I DL B AURLAN

f198199U N15U1A1I1 “APPLE”  unlgiudum1naufiimes wse A190
“« 9 d" 1 % YU a v 1 =3 1 d" 1 a"l M v
IVORY” Gaudadnandre unldivdusay aziiudnasemunewaiilidlausseesuuuy
(manner) §nwz (character) @ulsznau (ingredient) 139151971 (function) Ta9ves
AUATNLHATDINLNELAY LATBINUNEUTELANTT 900N SEAUVBIANUUIRNILABUTIUN

(2) Eancicul Marks w1883 nsesnunenbidivsingluniwileun

! | a a X A v g = 1 i o A
fou wiinNnsUseAvgTuiielfiluinTasmnenisAlagianiy 813aglusuvesAmie
vy A A A a v v a v Ao %% = & = Aa
aAla sesnnewadlifianunsidedagiuauaiiiunldmetas Jaduniesmunenil
YAUTDIANUULRNIZADUTNUINTULABIAY Arbitrary Marks

fog1au A131 “KODAK” @eldiudusaunsaliliieniunisanenin vse
A1 “EXXON” @elgivauauiduuwas inesssuvii

(3) Suggestive Marks MR a3eemelalanssaumsaldaiia
dnvasnionuauiRvesduilaenss wiiduasesmuieiguslarazdedddiuauinisuas
ANMUAATUNTIND UL INATDINLUUADAUDIAUA1TRA LA

#198191%U 1ATB9MINE “ORANGE CRUSH” 31191nM131 “ORANGE” @
wadidu Audidn “CRUSH”  fiuladn ndesfiunautnald sanfundain indesdndid
dnunavedy Fuedeanefinaininnlifuauiiaiosmnugasafiddunauveslyn (a
flavored soda beverage) viaiA3aavng “BROWN-IN-BAG” fiuvadn gedvima Lilo
fuslnalddnnnisudrasinnnndila Weedosmunstgmialdsugawanaindniuii
s 1Dudu

" Sheldon W. Halpern, Craig Allen Nard and Kenneth L. Port, Fundamentals of United States
intellectual property law : copyright, patent, trademark, p. 320.
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2) anwuruuanizlaenisly (Acquired Distinctiveness Through Use
/Secondary Meaning)

v indemunedlifidnvasinangluiues dlngasduedemune
fnssuuvioldefednuueioquandd  (descriptive) vosdud wioanszdrdnuos
Lﬂ%"awmmﬂu%amgﬁmam% (geographical significance) wiadpsmnewmaniasladanuse
sz demasosnaniselaiud uimniinnsdiesesmnesinaivdauasisamunsiu
wazinanuidTlaiasemnetuhnifuenuesrauanmesenineduindldinsoomne
msfndusuduiildiedomunonisindu Tngllétindesuavesdosswidoteneniaans
veupsemnetusndely deudoinaiamnemsiiuidnvartaanelaenisld aunse
dunaanzdouaiemnenisald nmeldteulaly 15 US.C 11951 1052(F) (The Lanham

Act 119151 2(0) fi9il

“Vluumagnaneniulilaedandsdu (a), (b), (), (d), €)3) waz (e)5) uig
1A 1ﬂﬁumﬁ@@’§1@1uu3iw§azﬁmm’mlaﬂﬁl,m%'awmwmiﬁﬂﬁﬁ?juﬁwalﬂ%’ﬁ’uﬁuﬁﬂ
Sutdunsldlunianisfauiidnwaizdaanie (distinctive) tasunisaanzidou lagune
newdeu (director) mﬁuﬁwé’ﬂmuﬁmﬁu (prima facie evidence) fuanainpdomunety
Janwaguuanie I@awaﬁmmmsummalé‘lmmawmauwmmemmm (exclusively) asm
ewiled (continuous) IUVIWQﬂWiﬂ’]LﬂuiuﬁJuL'}a’] 5 Yrouiuiinansnsinadesmneiull
Snwaizdaany uaglifddelusesierdnendldliiadewmunonisafiddneuzifunis
WITUUILAYa9 (deceptively mlsdescrlptlve) ?jammmmamimaqaumlmumiﬁm
neidou mﬂmaum%mmiawmauumﬂ%Lﬂu'mwmws@Lﬂmﬁuaqmaumaumumﬂm
Tun1ans@n auAsemneidnwarULane fuaudnating AeuTuiifinsnsnszsvdyaf

MAENNSUIAUTTANUANAIURNITALEI LIS NIMTED (the North American Free Trade

Agreement Implementation Act) (Yufl 8 $umeu 1993)”"

*15USC §1052(f)) (The Lanham Act, section 2(f))

“Except as expressly excluded in subsections (a), (b), (c), (d), (e)(3), and (e)(5) of this section, nothing
herein shall prevent the registration of a mark used by the applicant which has become distinctive of the
applicant's goods in commerce. The Director may accept as prima facie evidence that the mark has become
distinctive, as used on or in connection with the applicant's goods in commerce, proof of substantially
exclusive and continuous use thereof as a mark by the applicant in commerce for the five years before the
date on which the claim of distinctiveness is made. Nothing in this section shall prevent the registration of a
mark which, when used on or in connection with the goods of the applicant, is primarily geographically
deceptively misdescriptive of them, and which became distinctive of the applicant's goods in commerce
before the date of the enactment of the North American Free Trade Agreement Implementation Act
[enacted Dec. 8, 1993].”
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anwarUaan1zlnen1sly (acquired distinctiveness through use %39
secondary meaning) suundyaifsnariintuilefinnsldiedomunedulunanisius
Wleadifien (exclusive) ognssalilas (continuous) 1uszezian 5 T Tnenguaneifiuin
srezaIRInaiinumInsauLaz s e ez uansliiuidudfuadesmuiediny
Aetostu agrslsfiniu windeuasu 5 T Lﬁ’]’wmLﬂ%’lawu'1ammmﬁqﬁm‘lﬁﬁu'jﬁuﬁﬁu
desuneianuieadeatungd AdeindnuasUaanizlnenisidfatunds amisoth
\SesmnesInaubusvenvzidouaismmnensile wizdiliasu 5 Jfnu’

A99F1auNUN UL NBUNITRAITAUNIILAT DINUNUNNS AU A NWAIE U9LaNIE
Tnenstavsely dnatl

- M3d1519NKUTIAA (consumers serveys)
- sUszavanudsaluianann (success in the market)

A Y A & | oA . .
- 3383L’Ja']mllﬂq{LsﬁLﬂﬁaﬁwﬂJqEJUUE]EJr]Q@@Lu@Q (duration of continuous

use)

A v A ) A [P . .
- svpganiinisliinsesmunetunsiiiesdiies (duration of exclusive

use)
- anuwene1ulunsideuluy (attempt to imitate)

- uuRunlglunislavan (amount spent on advertising)

2. Liflanvasdoaiusiungmane

15 US.C 1191511052 (The Lanham Act 118151 2) AMAUARN WML YD

a Y Ay Y ag vo ~ vao X¥
Lﬂia\ﬁ/‘ll']Hﬂqiﬂqmﬁa\‘iﬂqiﬁﬂﬁﬁugﬂﬂﬂgL‘UEJ‘UI’WNU

« A v A o =~ = o
Lﬂﬁ@\‘ﬂ/‘lﬂHﬂqiﬂqmaqﬂqﬁﬂﬁn“!ﬂ'\m@ﬂWVWL‘UEJUIU?3‘U‘UQ@I‘V|3L'UEJU'V‘@ﬂ (the
principal register) ; NM159ANEIUBUTINAU (concurrent registration)

" Sheldon W. Halpern, Craig Allen Nard and Kenneth L. Port, Fundamentals of United States
intellectual property law : copyright, patent, trademark, p. 334.

*15USC §1052 (The Lanham Act, Section 2)

“Trademarks registrable on the principal register; concurrent registration
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LATDINUENTANYD I BUAIYRTIElANAUNTARENLELANUUANANNTEN TN
duavesrduAveiuiudvesaulauas insemaneiuazlignuasnisaanzideundn
(the principal register) LIuwe —

(a) LAToanunefidniousznoufiodsiidadofasssuduives
sy viFedsiinduane (scandalous) uiedsivinliyanatiafiidineguasfauimumme
TUwdm a0ty amnanide wiedadnvalusedwnnd \Ananuidends (disparage) wiaidunis
%ﬁﬂﬁiajgﬂéfm (falsely suggest) M%@@Mﬁu (contempt) W3eviliidedeidus (disrepute)
vioRsisdinsgiieanifilivieifsadeatuliuions Inouansdsaniuiidulauenain
widaridinvesdudn wasdiudvoldliviefinnuisfestulninioasniuatausn vie
mendmilsdiuuauiinnuanas WTO (mufiszyluang 209) wisaunnasseuggnie

(19 U.S.C 10151 3501(9)) finalddanuluansgeiim

(b) ATDINLNENLNTDUTLNOUNILTI NIDATILNUAY (coat of arms)

= N Y a N o = = 44' % a aa

%30m31 (insignia) BUIUBIANIFBLLTNT Y305] NI0MAUIA MsoUeUssnABUl SauTENdl
AnwarAa1eniu (simulation)

(0) ATBMINENANTOUTENBUMIBTD NN Y308 N 0¥ TILANIDY
yaralayaranislasaniz Vi lisuauuseuduasdnvaldnusanyananing1d nie
¥0 a1uioTe Y30NINVBIUTETIUIBUALKIANTFoLLSN1Na9aulUwAT Liuwslasuny

Buzenluanednvaldnusngausa

No trademark by which the goods of the applicant may be distinguished from the goods of others
shall be refused registration on the principal register on account of its nature unless it—

(a) Consists of or comprises immoral, deceptive, or scandalous matter; or matter which
may disparage or falsely suggest a connection with persons, living or dead, institutions, beliefs, or national
symbols, or bring them into contempt, or disrepute; or a geographical indication which, when used on or in
connection with wines or spirits, identifies a place other than the origin of the goods and is first used on or in
connection with wines or spirits by the applicant on or after one year after the date on which the WTO
Agreement (as defined in section 2(9) of the Uruguay Round Agreements Act [19 USC §3501(9)]) enters into
force with respect to the United States.

(b) Consists of or comprises the flag or coat of arms or other insignia of the United States,
or of any State or municipality, or of any foreign nation, or any simulation thereof.

(c) Consists of or comprises a name, portrait, or signature identifying a particular living
individual except by his written consent, or the name, signature, or portrait of a deceased President of the

United States during the life of his widow, if any, except by the written consent of the widow.
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(d) 3esmneiivieusznouseiniesmneiindefuinieamined
Iaemzideulifudinavdtnsuazinioswaneniséi (the Patent and Trademark Office :
PTO) Miiendneiuinieamnevidetoniensimityanadultedieundiluanigodnuards
lafl#fagiis (abandon) lagliuiinanenieiieatostuauddendneduauiosiudme Su
neliinAudUEL (confusion) Hevasin (to cause mistake) W3eLdun15aa (deceive)....

(e) A5INUNLNANTOUTLNDUMILATBINUIYT -

(1) dieldilunmuneniaifertesivaudvesdiudivoudy
Wunswssaun (descriptive) wianssaunlngais (deceptively misdescriptive) dnwedy
VOIAUALAUATY

(2) dielfilunmneviaiferfesivausvesiumvouds
Junisnssaun (descriptive) Fonsndeansvesdudt uusmidunisuadunasiialy
seAuginig Feonaanzideulaniuannsi 4 [15 U.S.C 1n511054]

(3) el duinunenianeitosiududvesibumveud
Junsnssannlaeaistoniegiirnans (seographically deceptively misdescriptive) ¥e3duf

(@) Juteanaiiissoenufien 3o

(5) Usgnouniadslag@euanidani19v191u (functional)

PINUAVDIAUAN

(d) Consists of or comprises a mark which so resembles a mark registered in the Patent
and Trademark Office, or a mark or trade name previously used in the United States by another and not
abandoned, as to be likely, when used on or in connection with the goods of the applicant, to cause
confusion, or to cause mistake, or to deceive: ......

(e) Consists of a mark which

(1) when used on or in connection with the goods of the applicant is merely
descriptive or deceptively misdescriptive of them,

(2) when used on or in connection with the goods of the applicant is primarily
geographically descriptive of them, except as indications of regional origin may be registrable under section 4
[15 USC 1054],

(3) when used on or in connection with the goods of the applicant is primarily
geographically deceptively misdescriptive of them,

(4) is primarily merely a surname, or

(5) comprises any matter that, as a whole, is functional.
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athalsfnu win3eamunenisanfifidnvasau @), (), ©), (d) e)3) waz
(e)(5) azdownuililasusamaidouadomunenisd uimnasnsauandliiiuinfidnvaey
vstanizlaenisld (acquired distinctiveness through use ) W& uns1 2(f) Ueyefaln
a1u1saannzideuaiesnunenisald Tnesioaziden Hidsulananliuailuiide (2)
anwagUsan1glaensly (acquired distinctiveness through use)

Mnfinanuimuaandiuin dsfiannsotuaansdeuaiesmanenisdn
meldnguneansgeinidldvainuans (e n The Lanham Act Tyaf@liroudnaniag
fiail dielAnaudavgu aenndasiuanindsnuuaziasygiafiusuulasly amise
iaQ%’ULﬂ%muwﬂ'ﬁﬁwgﬂmﬁlmqﬁ%tﬁm%u&iaiﬂiuau’mm Taglddndudesudlountaygd
wisnguane ylvdydnuaiunsediuiarhivsngluddenuvesedommnenisiiannse
Idumnuduasedlugiuginieamuignisdld mndauandRnsudunuiinguuefinun
Fremnil JUesUnses g Ssanansnldsuauduaseslugiusedomanenisdld
LU

2.3.2.3 mslirnuduasassufalussenaluansivaiundng

a

3
n. nMslianuduasasnufaunssuniunguaneavans
n.1 AnwazauRaunIsy

daildnaalilumeudundrinanswenandns iy dlfauduasosay
Aavuszendlilasdaudsly The Copyright, Designs and Patents Act 1988 wiLflaa9n
warensaldausIngarudinneivesmalulssimanldszuunguuieaninussind
(Common Law) ““ufiaudssynd” (works of applied art) Ianununelnalfseiu “aou
greiiflevnsdiads” (works of artistic craftsmanship) wagiilasugiadliion1sfals (works of
artistic craftsmanship) 1Jusu@aunssudseinnuds lun1sanundneazauiisiiionis
#avy (works of artistic craftsmanship) 33m23i5uduaInnsAnwinislienuduasesatu
faunssuidunau
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The Copyright, Designs and Patents Act 1988 A1uunailenuAlin “97u
- e
Aaunssn” Tiluwiws 4 fad

(1) “9uUAaUunIsU NU18D9

(@) UAWLTEU ANENE uUTERUINTIU NI mUzhn Laaly
AilatanauAeFaUe

(b) muam{]mmsmé’wﬂuawQﬂa%?m M%EJLLUURT’]@EJWEN?N‘LJQH
d519 %159

() udeHilan1e@aly

2) Tudid

Ao &

“Aedgnaine” munganusinde lassasalag nddnvuduas wavdu
YesdsUgnaianillaseasialiung

“UATMLREU” UUNEANNTIND
(a) NMNSTUIGE NIWITA LRUNTN WHUN LLmuQﬁ PIDLNUNG LAY

(b) 91UNINAUN (engraving) INuUfndan (etching)  @9WNNHU

(lithography) audiswanliinzasn (woodcut) e udulanidnwuzaaisadaniy

* The Copyright, Designs and Patents Act 1988 , Section 4
(1) “In this Part “artistic work” means—
(@) a graphic work, photograph, sculpture or collage, irrespective of artistic
quality,
(b) a work of architecture being a building or a model for a building, or
(c) a work of artistic craftsmanship.
(2) In this Part—
“building” includes any fixed structure, and a part of a building or fixed structure;
“graphic work” includes—
(a) any painting, drawing, diagram, map, chart or plan, and

(b) any engraving, etching, lithograph, woodcut or similar work;
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[

“IUAMANY” UUIEDI N1TTUNNLAEIAULAINIDTIAD UG aIUUFDNAS
wsomeIsnN1sauladailinmusnguu uazdedlilddiuniveiiay

“oulsERinnssy” naneis sUnae (cast) nieuuudnass (model) vy

[
[y

Julpeiinguse vaarlmduaulUseRunssy”

NuAaunssulasuaNuAuATasauaNEN1eld The Copyright, Designs and
Patents Act 1988 U32nNauneNIuUILANAI)Aall

1. 9un1mdeu (graphic works) 81951 4 (2) fvualfeunmdeu
WUBEY ANSTUNEE AR BRUAT WEu] WNUQH NTOUHUNY WAZIIUATNANN
(engraving) 4 1uRAadN (etching)  Asfutisiu (lithography) a1ndunannliuwnzadn
(woodcut) enudulafiidnvazadendei

- PWSEUNEE AR WL WU LUl vdeusuis man n1s
ponuUUMLENYuzasslifdnnazanegmeldnuRaUnssuUssani Taglaiddadanmen
nadaUzmFogUuuy masihinnunuifidneaslndlfsaiunmmaviousuamasudnanig
danaliunnnassun g wwugiRedumaiiude unudmisantaenssy Ams1aves
59ns MIavnamedaviedrnssa Msdnguuuuiieafunisia (typeface) aamanesues
ASDIusane aa1n wagsaminu dadunufaunssnssnni”

- UMNANN (engraving) TUARASN (etching) “1a HuUlAYTINLA?
WNetesiunsyuaunstaauiaum (plate) vioustfium (block) Wuwsinuu (template) Tuns
dnuibiiagunsseudeanis Inssududunandngavitete.dunmiiun (engraving)

A [ a aa d? a v oa 4 1 1 [} . . 74
Wesnniludsiifatuainnisndnlagldunuiu (plate) LU wNuaIUsoU (Frisbee disc)

2. 41UNINE18 (photographs)  FIuBNLNTBIINATNGIETTTUATRE? EJ\‘i
ETRIRN mwemmfﬂmﬂmimamiuimwuaummsﬂaLﬂuwuﬁmiumiwﬂmﬂmmw W Al
An91INN13818d1LUT (xerographic  process), N15a31enmAINIRTITUT nULUHLTREY
(holography), nwdiAnainnisldssuufiuiuriuiu ImamamwawumsmﬁﬁLﬂﬁauagjuu

“photograph” means a recording of light or other radiation on any medium on which
an image is produced or from which an image may by any means be produced, and which is not part of a
film;

“sculpture” includes a cast or model made for purposes of sculpture.”

” Uma Suthersanen, Design law in Europe (London: Sweet & Maxwell, 2000), pp. 234-235.

" Ibid., pp. 235-236.
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wiu Fadevhwiufuiiase duidunmazisesverufaniinfium (photolithography) n1s
T¥szuunsiuifisnannasuuwluiidy udrasainuduiiduasvundulans ildnind
Usinguuuviuazilusesdnasly (photogravure) Fansvurunsmaninangisluldlunns
nanuanud”

3. UUILANINTTY (sculpture) NUEANTINTIFUNAD (cast) wTB
LuuUT1a89 (model) Ngnvhtulaefiinguszasdli dunulssinnssudalanvazauis

4. pnUzfa  (collage) LUusuAaunssuiiiisdnisUeydRfuasaslily

nszvngRatuiiduaiusn Felifinuameanisiddrdrinanuld wadaauduinnw
a = = o = o & ° o a Y 76
Ushnnmnedegunm@avhainnszamemseiayiantuang iuuUzsuiuauinduiun

5. euaaUnenssy (works of architecture) Muwm’lmwﬁaﬁw@uﬂa%ﬁq

- ° a % % oo o ] a Y o
VsoukuuTIaesvesdilgnaine lassadlag nddnuaeduas wavdiuresdelgnasnand
Tassasaiuas ufalassad 1 nddnuasfnnsanga1s Wi azwiu nseauiiviainman
lngduvesdsugnaiiaielassadandanuduniinnumunening lngsiuieseasidennia

i 1o v Y Y, | v T
aoUnenssuiduenmalaghidideadusmernsviamds wu wiwing vessibes

6. SUBHIpNIsAaUs (works of artistic craftsmanship)

44' VM Yo wa « | A a »

Weosanluningi 4 ldladgygfnunuisess “audisdiionisdady
(works of artistic craftsmanship) 13 uagliifiveasuiuudninauyislienisfaly (works of
artistic craftsmanship) ¥u1e8ssuTilala uAINAINNINEIFIIAATU (FvE19ARlANa1
Liwaalusiite 213 TudiuaunungvouAaulszendnIuuulInuAnueIansy

o v a ! a o aa v A a

210419n9) 13aguladnlunsiarsannuladidnvasnelainduanuriafliionisfials
(works of artistic craftsmanship) @sisuiAsslafiuamufaldseyndiu aaitdadulaeg
o = ¢ I3 o 1 78
milsieesAusznaunssiolull

1) anquiswalaniversualadiuidnuazingua (Emotional  and

intellectual pleasure)

Bn158AR1NN1SN Lord Reid fanuiiiuinauanddliionisdads (works of
artistic craftsmanship) fesflnuamu duselovd waziduauinanssy linagauise

" Ibid., p. 236.
" Ibid., p. 237.
7 .
Ibid., pp. 237-238.

" Ibid., pp. 238-239.
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ilUldUselemildasmielifnny Fansiiazlinnud dyfuaisisamn mnasisamdl
arudurilnsuiuasliguamiudniulasfiarsanandnuueaeuen wagiiaanudianela
L msensuadomanadoldfinnsanautuduiieldudrihnuiuduianuduiads
wiAuduaniuinldan Wunusssumgrdevaeuusydnfnm

won9 il Lord Reid Fudiuingunsilionis@auy (works of artistic
. [ [~ [ 19} < % Aa [y~ = a = =) |
craftsmanship) azdosduingdulunuinanssundanuamu laduieddlidnue
Tudes wwu Wuiissingivirudrusuldluduneunislunisdndunisnisnisan
(commercial operation) 111U $uBHLaNNAaUE (works of artistic craftsmanship)
QI o é’ 14 = I 1 d‘d a o 80
msdununihdusmeile laldsuniinisudndudiuauning

2) We1san91n994i9939 (Question of fact)

nsazfasandeestugduausnsiliionis@ads (works of artistic
craftsmanship)  ¥30ly 98A0INIITUIVUIING VWM IAINTIwas AL dAYAY
Y] A o a y \ & a a & &
werunangunlglunisiidu laeg Viscount Dilhorne tudinsdiaziainautuiuau
Y19flilon1efaly (works of artistic craftsmanship) b anwaenie@adzazdedlignnau
weluiunaanvauglunisldusslovd detu A “augsilonsfiads” (works of artistic
. | a Y a g 81 a
craftsmanship) Azdiaunegule 39975NANTUNNINSNYULVOIFIVOIUULDY  LABFIUDY
TuazhpslandlmAiuliesyiulandus (aspiration) nsenad3a (attainment) Na@as Fean
guuiludiduenduriiduluy (prototype) vouWasiiwesluad George Hensher v.
Restawile Upholstery lilasupnuAuases wiazdnsinduwuudnaiiunsaameiuasi
anwariawinnInsiduseloniifiesediafeninim uidnevaaanandsliiieme g
davaniurzdowmandiiuifuaduasenadnie (attainment) nadauzlusedugs uay
Y U 2y o a 1% = A @ oA a -
zaesltiilaunwegiuiuAalsiie Jsagdoilusutieilonisdals (works of artistic

craftsmanship)82

" bid., p. 238.
* Simon Strokes, Art and copyright (Oxford: Hart, 2001), p. 37.

* Uma Suthersanen, Design law in Europe, pp. 238-239.

% William Cornish and David Llewelyn, Intellectual property law : patent, copyright, trademarks and

allied rights (London: Sweet & Maxwell, 2003), p. 398.
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3) AuysvangYesAaly (Artist’s intention)

Lord Simon nuniugieemluuntygiiuianguinenazasdil “augierile
nsAaUs” (works of artistic craftsmanship) AITYNIPINIUTIRDIDIAEAITHNDUTY Ny
warAnuduiavlunisnds laglineiunuamiefals

drunsagfiasuniyasaladutnadifonisiavzdu arunsnthduldann
weuiidongy Jensliwerudidernglunsfiansanisnnustomnevesdaieassduas
wadnsls BN ieufeafuiungludfininwdsiige 33 Lord Kilbrandon tiuy
MsfinsanANLY N efiuiawesiaiassAiiunismaaoundn (the primary test) lu
el hndnfuiduianudufausvield Ssfinaiseutnagldfenisfiansunlud
sFuty ogslsfinu dtafisamsfinsanlaediiamsiemnisi Silsifiemeiiay
slenduiudunuiadels”

(% ' '
a ada = a

wonant Fsnilanazagviouanuyivinevesdalunseraliied1neans

a a

¥ 13 a = a ¥ V2 = ! a QI gj A 1
aieassinufaly viseliaufanazliaisisuvuianfsnuiimisdalludesiuniely
arvildlaefinsananuseafiguslaadadulaidenvedveiu Tndumsisdnvaznig
Aavzneueniiusnguinniusslevildasenseld fau s1usenwuULdeiurY (raincape)
WAEAULUU (prototypes) EuSUNISHANEDE AT BILAINE5TINAN NHAMTUT WNgau

wva v N80 A i a A % | ¥ a
MauaNURvel Lesngndnnievesfiatulun1sasneassd aaenauavanuslan

2 g & o . & v = i & A o v | aa o w
Henweidaniudu (raincape) wagidarAIokAINIe Atiaduldauldludinusedniu
1INNIINSTVUTNEN W AaUEANUAIEUNIEUDN AIT 91URBNLUULERAUHY (raincape)

v o [ a & v o e 1y < 1 A a
LAZIUAULUY (prototype) drusunisndnidennlunsalidslifiotlururiliionnsdaus
(works of artistic craftsmanship) lil@suanuduasesnieldnguunedvans

dlymirmamsdufitededynifevusmenuemseaisiduLiiesd

Y
[y

H o Ay A = A v ' = & ~ = !
UMTINAINMINGTEINavseyanaduquibinisaaea Tuseslyuundinnuiulinsaduy
lne Lord Kilbrandon wiwdnmanistudusziiiues Inedeiatiounndynininiulu
nrunedaduntinfivesealun1sitiads vael Viscount Dilhorne 1uIAIaAITAAAUAN
Weunang 1w Iag Lord Reid  fanuiiwiinifndnasliinndnuane1undng uve s
v A P Yo v 1 & | Ay = & e Y] | vy
Agemgaslasuniseeusuinduidlievioduldnasuyanadingn waziauslvinig

v
P=1

a &1 1 A g o o a & = 3 ' [ a = (Y
anmﬁmwmumismﬂzysuaqawaauu mﬁﬁm%uumwumu’mﬂmmﬂaﬂzmah PNU

# Uma Suthersanen, Design law in Europe, p. 239.

& William Cornish and David Llewelyn, Intellectual property law : patent, copyright, trademarks and

allied rights, p. 398.
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a

YOUNNIEAIININDY D EJ‘WEI@IUWI?U’I‘U ﬂﬂamwmmwawaauuimummﬂmiaaasuaw%
3okl ﬂ?]ill'ﬁﬂﬂ‘WEﬂu%aﬂﬁ’mWQﬂ’]ﬂW’UWUV]LUUNL?JEI']?]’]EULL&JLZJGLGZJB\IL?JEJ’J“ZJ%U

ssduinstrundnvasvesnutilieneials snausniiansanlandl

(1) HoonuuuazaedlinudrAyiudnvuen1afals lngnaulsdes
avvauliiiuindnuasnadalsdanulannusasduaseddy mnduiwesiifiuseTovd
ISR é’ﬂwmzmqaaﬂzﬁa]zéfmlm'QmJmﬁ'w%aﬂﬁumEﬂfdﬁ’wﬁ’]ﬁmiﬁwmmaq?wm
fanam Geonnfimsanldnnivapaiifuilaedaiulatodeesiuid defadnume meuond
Usinguinninselenildasevsold

(2) HANUHUANIINAITATINETIAYRNElD viSedNianutugyrIelasy
nsEneuouTy

(3) Awwesiuligadunuiliie (craftsmanship) Fsldanuazideniiisseeng
a 8 | £ = @A 4 I = v U [y [y a
Wweinily udagsesdianulufady (artistic) Ae desldiileluszdugannneiunufaly
e

(@) Aosldlen1509NLUUNTEAULUUUDIAIVDISTINAI LU NAIAD Wil
Awessinanazusinganvauznis@alz uamniduiiiesdwosssunig 1wy n1sanEeRn
\A3BusINesTsNALargealdoateindusnudidlionsdauyle

wLiudn Moy “uRaunisu” (artistic work) v8eANIITBIMITNS
ﬂiamqumia%qaﬁﬁﬁaﬂzgﬂLwimu?iaﬂzu‘%qw‘é (purely aesthetic) luaufisnudauzii
Uselomildaos InglaiddsianumaiunsdanmeaUswioli Ssdmalfondidselond
THaoensonuilasammnudndunugnavnsy (industrial nature) ¥ unuduasesnels
nguunedvanildinsuagaiemuduinlalunislianudunsesdvaniunasoamig
RATNT T3 DAIDIjaraN13Y1191 (industrial of functional item) visfiAsvaumanil
annsaldsumnudunsesneldnguuienisesniuuy (design law) aguda’

mewg il ansveandnsiauianuinnudalunsindanisAuasesduansly
AUDINRAAMNTTUNT 0FIVD9N3}9/0N15911974 (industrial of functional item) 118430
dwasnartilasumnudauasesmelinguraneniseanwuu (design law) aguad

* Ibid.

% Tanya Aplin and Jennifer Davis, Intellectual property law : text, cases, and materials (New York:
Oxford University Press, 2009), p. 65.
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Inelu The Copyright, Designs and Patents Act 1988 HunyUelAlsinIs
PONWUY (design) BaiinatTun133ANIIANATEIMUUNEAAUIABWENDBNIINTBULANITIA
ANMUANATDIAVANT (Exclusion of industrial design from the scope of artistic copyright)
Tunsalnsreludl
1) AIANEAULLNAIIN1T9BNLUY (design document)

ﬂg%mﬁ&ﬂ@ﬁﬂ%iﬂ%@ﬁmﬂﬁﬂiﬁ’]‘lﬁﬂ@]ﬁgﬂLﬂmsﬁﬂqiLL‘UlﬂLLEJﬂLEJﬂ?ﬁiﬂ’liEJEJﬂLL“U“U

(design document) 88n31NNSANATEIAVANS L lULRTT 51 Al

41p91 51
(1) “nsallufiollunisazifindvdnslulenansn1399nuuUNIDLUUI AT
JuiinuTeuanslifiufisnisesnwuudeslag uenaindsiuaziJunufalnssunsonuuy
ffiun (typeface) Aoz luidudsvosdlduvunansuginsevindundsssnlduuu

NARNN I

(3) melauniayail
“31U80NWUY” (design) R muaaﬂquaﬂwmﬂmmmiﬂi’m (shape)

#391A59379 (configuration) ( "Lm'lmaiumamauaﬂ) WINUANSeU19dIUTBIE 101

u@ﬂL‘Wu@ﬁﬂﬂﬂqiﬂigﬂ‘UmﬂLLmﬂ‘W‘umq (surface decoration) Lay
L8NA1TA1SBNLUY” (design document) uunede deldlunisdufinau
| v &
U

PONLUU L1719808lusUlUUTBIAININA N15L08UUSTENE Anale Jeyaiitnuly

a s A a A 5
ABUNIILMNDINIDEIDUS

undiyefi

auaEn
&
3

SlunsINsIEBULULLENETINTERNIUY (design document)
Immqagj WAL IUNISV R0 UA UL UUNT NTRaNLUULAY
BHULUUINAI9YITUALLUULAT Tdaidun1saziindvdns ue

p Aa BD

o [
genadunisaziiing

Juinauenanshy #se

The Copyright, Designs and Patents Act 1988, Section 51
(1) “It is not an infringement of any copyright in a design document or model recording or
embodying a design for anything other than an artistic work or a typeface to make an article to the design or

to copy an article made to the design
(3) In this section—
“design” means the design of any aspect of the shape or configuration (whether internal

or external) of the whole or part of an article, other than surface decoration; and
“design document” means any record of a design, whether in the form of a drawing,

written description, a photograph, data stored in a computer or otherwise
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I3 a . . a Ao X o & v 87 = = [ ] Y%
Junisavidia design right ludevaafivudusands  devavidenaglinandeluluide
2.1

% ' Iz
2L

e dfinguszasdifiodndnveuivnnisAunsesavansuAdvenig
gnavinssu Tnglallirnuduasesienansniseonuuy (design document) devimthiidu
desdenansillflunistiufinufeuandiifusnunzdwesdildiunsoonuuusingu uesl
AmAATOIRvAVSIaNIZnIdiNAweIMNIgnaIMnTIX (industrial articles) fAnudufals
Tusies vazdidwilifinnandufadzfagldfuanuduasoslugiug uuundndusiilaléan
nzLUsu (unregistered design 38 design right) %aﬁmimﬁﬁmﬂfiﬁmﬁm%‘%

aealsfinny undyaRtlidaniznsdlnusenwuuiiiidnvamduaufitvie
1AT9314 (configuration) whﬁ?uﬁLaﬂmimi@aﬂLLUUa%aﬂé’f%’ummmﬁmmaqamﬁwé du
amaEuUAURY (surface pattern) uazn1sUseRunnuAsdidnsuransdfidinsldiuay
dunsesagnadufinielingrinedadrdlugusauiaunssu® fogaty

fhognsdl 1 YnesntuuAuriivanmnten Imlamwﬂiummmlﬂwm
A 91nduseinidhmunuuinieliuaziiesensimireluiemana fadl nnsi
qﬂﬂaauaamaaugﬂmammmﬁmL"LJumiazLﬁm design right Tildnsazifindvans wivnn

:’; a i 1 (B ) o 1Y g A a 1 dl'
ypratuaonidsunmildlunisanwss lidnazdunisihluldiunivivsedsvesetnedu
wda Wunsazidindednslunne lnedvanslunmivezdugadefimaihluldivaswesasy
N o o A o [ 1 H v <) & o & 90

25 U tduusiuntnesnuuudiniionidimluemaiaduasiusn Mellauung 52

Y

oA | o w = = o aaa o v a
FR081991 2 919vineNalaunies LU yudindanududounazidasslu
Y oA A Y I o as Ao o a ~ a a8 &
mgonuuuunsely syunulainnudyuavuilidnsuenisdalsiismenazioinlu

| A a .. . v & ::4' z:l' =
uUHNBN9AaUs (work of artistic craftsmanship) a9uy ANINYARABUABNLAYUY
Nudgudasnandendunisazsdindu@nsnslulonaisnisesniwuuiardsyuadaduauy
' a Lo . { v v 91
Ysililonafads (work of artistic craftsmanship) MUuAuLUUAE

. Tanya Aplin and Jennifer Davis, Intellectual property law : text, cases, and materials, p. 683.

% Martin Howe, Russell-Clarke on industrial designs, 6th ed. (London: Sweet & Maxwell, 1999) p. 193.

* Ibid.
” Ibid.

" bid.
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(%
Y

2) nsanakilinisnsyyiiieseg1unendunisaziiaviadvanswas dnsly
wuunAnN N7 bleaanzidau (desion richt)

SNda o

w1931 236 Yayelddn “nsdindvdnsilegluaudauszneunsesieg luiuy

T o

wanfoue Ineneuiunfidnsluwuundadanalildoanezideou (design right) siusgiiaunad

a A’ a a a a A M oy a . . =
nsdlgauldfoidunisazilindnslunvunanduaililaaanzideu (design right) nandinis
o U a a a Q‘ :’/ *
nsgvhsudunisazifindvanslusuiy”

L I3
a v a a a

PUNEANNIN TUNTATNTENLUUNARN T UG BN UL IavANS WAL ANSlu

s
a a

wuunandunnlilaaanziou (design right) Laa Welinsazilindvdvsiiatu azlideinnis

nszvirdanarndunisasidia design right €180 osarnminld Ty gfuliudienaiina

a

nansgnulunsufinlunsaiiyarafediuiivsdvdnsuay design right Tuvasdeimeniu &
] o J YU a a S A ' o 1 92
MEANUIUARARINAILASUAYSEY 2 Usenisneilvnuvienisnseyndiifiesegaied

n.2 mslinuAuATasUAaUnsIY
(1) dnsnlasuauauAsas (Exclusive Rights)

The Copyright, Designs and Patents Act 1988 fnuAaNSLALNEIELAE?
299,371 098vENS luduNgITas U uAaUns UL IR T
kek « ¥ a a ‘s‘ L% UQ&J aa a 1 a Y
W31 16 (1) “Wvesdvavslunumuundaygad Jdnsudiiesiiiedly
Asnsevinsase i eluansiveansns

(a) VIEwuUY

" Section 236 “Where copyright subsists in a work which consists of or includes a design in which
design right subsists, it is not an infringement of design right in the design to do anything which is an

infringement of the copyright in that work.”

” Martin Howe, Russell-Clarke on industrial designs, p. 156.

** Section 16 (1) “The owner of the copyright in a work has, in accordance with the following
provisions of this Chapter, the exclusive right to do the following acts in the United Kingdom—

(a) to copy the work
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(b) WhdnuinueengassuT

a

Aty 1vesdvanslunufaunssudaddnsusiesdiniedlunisnssiieluil

1) anslunisvindun

A5YNEN U UEIUNLN GBI U URAUNSSUUY 11851 17(2) ANTUAIN
nanede “n1svigraulddtlugduula TagsaunanisvindunlagnisiAvauaana il

= Y aa a & a e %
FRNANNAIYITNIIBLANNIDUNH

nylj v J ! « o 9_0, =
waNNT Wng1 17 _(3) Severganusolidn “n15vine nungausIues
nsvidnuludnvagauifnnundanvauzaedia vsevhdnuludnuurasdiiainamun
v aa Y *k
Tdnwgauifeg”
LARIINUBNANLANTBIAVENDIZANNTATBIYARRTIABNIEUAININAYBINY
Tudnwaeiilunuaedidliuds dilasunisdetenlunsdiivuassdfvugnirluvingnlu
sUsvuuauaudia lunienduiu Waresdvandaunsalasunisideelunsdiiau
afeassanuludnuarauliiudignuaraduasnideu bitnaveglugUvesauiifiuiuvse
t:ll < an U N a o S = a v 1 A a
Wagugiduaeadd dsll Audvislunmnadegnazdale binnizdednisaenideuluzuwuy
= o 3 & Y ' aa & ) ] ! o v o &
Amavseg e tiawiiu uinsaiiilunsiillddududsenaudwmiuingiduany
aa i & a a a & v 1w 93
aufif 1y Yeaauriedngn Nleidunisasiledudnslunmiedeui

(b) to issue copies of the work to the public

" Section 17(2) “Copying in relation to...artistic work means reproducing the work in any material
form. This includes storing the work in any medium by electronic means.”

** Section 17(3) “In relation to an artistic work copying includes the making of a copy in three
dimensions of a two-dimensional work and the making of a copy in two dimensions of a three-dimensional
work.”

? John N Adams, Julian J B Hickey and Guy Tritton, Merchandising Intellectual Property (London:
Tottel, 2007), p. 6.
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2) aw%IuﬂWiﬁwﬁwLma'maaﬂgjmﬁﬁm%u

119151 18(1) lveneaunsdinsindunuesndassnsuaIuLIng 16
(L) TnevgyaiAdnslumasiiaslidn “vhulildnseyinisdudunisiioengasisumuds
o 1 2 aa *
dunauliinmeisnislag”

s

MEANI LIvRsAvEVEEAVSUAL N A lunsid v nuduiidvans
ponHwnsgans1suvulidmeTBnisia dwervvilalaen1sdmvuie ve vseuleanuans
ABANTITUYY

uaNNANTUANEEIReINaeIUTen15luaT Llvesdvansdildnslounse
sy wbiypraduldansainarvesnuldie lneasdunisleunsesygalildansnmue
wiauaueauAle lunsdinidunisleuszdewinduatsdnualdnes dwniseyyiaduinla
& = Ya a 1A v . S Yya a 1 A v
nansalougnlldansudiiegifien (exclusive right) wazwuulailidnsusiiesiies (non-
. . | [ Ya A 1A Y a . . £4 o &
exclusive right) LLGI‘M’mLUUﬂWi@H@W@IﬁI%ﬁWﬁLLG}L‘WENQJJL@EJ? (exclusive right) aanUu

ANYANYAIDNYIYINTUIIRLINALTTIAY

(2) @1gn13fuATRUAAUNTIY

91N The Copyright, Designs and Patents Act 1988 LL‘thmqmsﬁmsaqmu
Aaunssulandu 2 nsdl fe

1) nsahialy

119151 12 (2) Tryelflyr “Boavslunufalnssuduaignisaunseadionu 70 Y

) o & & aa Ay v & ' ”**
u‘ULLG]'JU?‘UU‘U{]V]UV]Naiq\iaiiﬂﬂ%lﬂﬂ?qﬂmqEJ

Y

MeANNI NuFaUnssuAsiidvEnsaaeneyveasassALaziiegsaly
a & A W v & A jaa Ay v e !
ntdutIaT 70 U UulaIUduuu)uyna s 19a33A0uNAINAIe

" Section 18 (1) “The issue to the public of copies of the work is an act restricted by the copyright

in every description of copyright work.”

** Section 12 (2) “Copyright expires at the end of the period of 70 years from the end of the

calendar year in which the author dies,..”
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2) n3adninisieiudavnssululeuselevin19n15al

1195152 Peagludiundneienisesniuuu (designs) Uyl Ananssnureenis

(%

199NILUU (designs) FeliRnannaudaunssululduselovilin

a

(1) “psaisimsihauRavnssuluuaremuselond ldinlaedvesavans
wiowesdvdrsidulounevlians lne

(a) YAetulagNIEUIUNTRAAMNTIN WAL
(b) vhdswesuiluansigeiandnsusolszinadue

(2) MeNaITTELLIRT 25 ﬂmaﬂi’uamﬁwamaﬁﬂﬁﬁuﬁﬁmiﬁﬁwamm

Smieluvesnaimduadiusn Uﬂﬂaim6]mmmmsmwumﬂaniéﬁmlmﬂumia Wim

a a Q’,*
aveAND

szdiuhundyaliluduiiinsedsdvtuaswuunandasvesansvernndng
fimsdaafldonloety Lﬁ@iﬂﬁﬁmmmsgﬁeé’fauiumiﬁmmENmua%’waiiﬁmmé’ﬂwmzmi
Teu Umﬂ’zgiﬁaﬁaﬂa"na'qNaiﬁmu?iaﬂﬂsiuﬁﬁﬁ?uimEJVLJJ'”L@ﬂfé'fﬂizmumiqmammmlé’%’u
ANUANATEINABAD YIS vaTIALasTagaaludnidunian 70 U duusdadeassAtaun
AMURIYAUNINTT 12 (2) mm“ﬁmmmﬁawiwaﬂﬁaﬂwﬁﬁﬂmai%ﬂizmumiammmsm
a7 mamiﬂmiawyLi:uuwmuw L un31AM maqﬂamwmeJmimmuumwmwmﬂu
Howamdunsausn sunseideiuil 31 Sunauvesdi 25 uumﬂmi’mmwuwmmsﬂ
druannaiinguugldduengnisAuasesainiuinnedmiieads Aleanuazainuas
vandssnugeenlunsfigaiiuiinnsdminease”

*
Section 52 : Effect of exploitation of design derived from artistic work.

(1) “This section applies where an artistic work has been exploited, by or with the license of the
copyright owner, by-
(a) making by an industrial process article falling to be treated for the purposes of this
Part as copies of work, and
(b) making such article, in the United Kingdom or elsewhere.
(2) After the end of the period of 25 years from the end of the calendar year in which such articles
are first marketed, the work may be copied by making articles of any description, or doing anything for the
purpose of making articles of any description, and anything may be done in relation to articles so made,

without infringing copyright in the work.”

94 Martin Howe, Russell-Clarke on industrial designs, p. 201.
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drunsallavziolunisndnlagldnszuiunisgnaimnssy (industrial
orocess) H The Secretary of State andisuamualuing 52 (@)a)" sendarmun
woAnisaliideifuniswanlaslinszuiunisgnamnssu (industrial process) Fadorimun
#ana12m® The Copyright (Industrial Process and Excluded Articles) (No.2) Order 1989
(S.1. 1989 No0.1070)

v
va o

U8 2 fuuai “@ssdnanliluinesi 52 sesnszs iy gad (1193110

N13ALATEIAVANTAMFUNITRDNLULT NN INIUAaUnsTY) zderlunisndnlaeld
NITUIUNITRRAIMNTIU MNFIVBITY

(@) Wunislusnuudwesiuinnninaudu laey

() Fruunnuagnranduniuingussasalunuin 1 99
Wsgs1wUnyeld lugnugdunufaunssuty ue

g7} ]

(i) Asveanmnseslilinsndntulugiusdwesiivssnoumuduyn

(set of articles) muUayeldbiluanmsn 44 (1) unia The Registered Designs Act 1949 ; %38

<

(b) WHudmusznevluduaniinuerivsediuiunaisqdu (lengths or

= Q) 1a ¥ Ao v & kg
pieces) @alallgdudnvindneile (hand-made goods)”

* Section 52

(4) “The Secretary of State may by order make provision —
(@) as to the circumstance in which an article, or any description of article, is to be

regarded for the purpose of this section as made by an industrial process.”

" (S.. 1989 No.1070)
2. “An article is to be regarded for the purposes of section 52 of the Act (limitation of copyright
protection for design derived from artistic work) as made by an industrial process if—
(a) itis one of more than fifty articles which—
(i) all fall to be treated for the purposes of Part | of the Act as copies of a
particular artistic work, but
(i) do not all together constitute a single set of articles as defined in section
44(1) of the Registered Designs Act 1949; or

(b) it consists of goods manufactured in lengths or pieces, not being hand-made goods.”
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Aatlaziiuin nedifinztiehdwesiugnudniulagldnszuiunisgnamnssy
AULIANLARYBIaNIIveaNdNs wenldidu 2 nsdl fe

1. MINNTUNTIWIUEWRNINITHER liIFsvestuazyivieile (hand-
made) 138138997 MINHNSHAMAUATWINAUTWIULULGY DedndwesiugnudnTulagly
NITUIUNITONANNTIU %30

2. NSENITANAINNTTUIUNITHAR tasliAdafsusnIunITnEn nanafe
windudswesiiinannisudndieniesdng Tnadududiidannues (lensths) wu wiw,
Aoneg vseaufTiTs U B (pieces) wu vulin (lace) ddlildvidedio (hand-
made) & oxfiindswesiundniulagldnszuiumsanamnssy

nndsvedtlalidnuuzaennaasiunsdilanstinilatniuna, F9votuasd
918n13ANATEIAANSIAIEY 25 Vluanudiinisredmiedwesduluiiownainduass
WIN MIUNINTT 52 (2)

LY va

unUyelAliinguszasdiiialnauAaunssudeinisinluldusslavinig

[ e
1 = 1

n1sdlasuanufuaseslaedsseziiatindunisiinuaunssuddiany azidunuy

WAt luannzilounielsl The Registered Designs Act 1949 &eilo18n13ANATRIGIAN
~95 & e A QY a « s % Y

25 U~ sl ldliinanumaesailunishuasesiules

uaﬂmﬂﬁliu%’aﬁmum The Copyright (Industrial Process and Excluded
Articles) (No.2) Order 1989 (S.I. 1989 No.1070) §edeysiAnenstiliagnielaunvayeld
119191 52 1ail

” Martin Howe, Russell-Clarke on industrial designs, p. 226.
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€

93

(1) “nsdlawialuilldegnmelsdundyefiung 52 uwianseswdydai

(@) udsghnnssy Falilygundenseuvudiassitunlivie
yamnenazilfduiuudiaes (models) w3oainane (patterns) dmsuiiindiuau i
agldnsyuiumsanamnssulag”

(b) wnulangusoRulnzaand1sufianis (wall plaques), 38y
(medal) uazauInINTIUNLFUINAG8WTEEY (medallion) Lay

(o) AsunTaduiiugruvesdnyaeninssunssunsofalnssy

(primarily literary or artistic character) MangAu59183 Unutlsde (book jacket), Ufiy,

Usznatletng (certificates), gues, wuuildlunisdaduidedn (dress-making pattern),
¢ a ~ @ ' ¢ &

ASADIENS, 28N, JuUd (leaflets), waudl, wruRa, b, WWanise, wanud, n1slawanig

N"3f (tarde advertisement), SULUUNIN3AN (trade forms) wazn1in, Awweeilasunis

' o a v [ . . . ”*
ENBAlarUanwUENAaIgnU (transfers and similar article)

wihnem 52(2) agiinaLunisdrianisfunsesdvanslunufaUnssufin
uailadldiduniseiansdunsesdnanslinunlulasduids osnnsiitedmun 511989
No.1070 Amusliuunsdnuaglinnagniglinisiinengauandnumns 52 sodwali
umatuldSuaudunsesauarBosasiu saenotgvesainasiduariiegseludnidu
nan 70 Y fuudfaisassAtannanunne iesainngraneiuinnussnanddnuasdy
MuRaUnNIIIRLRY (primarily artistic character)”

AI9E1TY . INTNTATNATIANNALUTULIAINYT dou1ayyIntid
ANSYNFIAINTUAIUUNIUIBIDDNTINUIY A9T MUNISHANTUIILLNY 25 U HUeTUN

" (51.1989 No.1070)
3—
(1) “There are excluded from the operation of section 52 of the Act—
(a) works of sculpture, other than casts or models used or intended to be used
as models or patterns to be multiplied by any industrial process;
(b) wall plagues, medals and medallions; and
(c) printed matter primarily of a literary or artistic character, including book
jackets, calendars, certificates, coupons, dress-making patterns, greetings cards, labels, leaflets, maps, plans,

playing cards, postcards, stamps, trade advertisements, trade forms and cards, transfers and similar articles.”

” Martin Howe, Russell-Clarke on industrial designs, p. 197.
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1 unsianvasUinun Insnsfiuaranusalddnsdesiuldliinsiginmideuasuuniunm
A a A v & | [ aa 97
sodwesduglnonvseli wenladu 2 nsdife

1. winfimsvhsnmiuasuunhewievudwesdulailiildseylilude 3
(1) wrisdorianua S.1. 1989 No.1070 wé Insnsftiuaglianusadesiulilsiinimihaunm
vowuluvinanlédn esanengnisduesesdndvdlunmisusnguuistesiinantionsnis
funsoadies 25 T unfufifinnesminedwesiluresnaadundausn

2. yindinmsvhanamiuasuudmesudissylilude 3 (1) wistertmun
S1. 1989 No.1070 u& 1y vhennmasuutnudsdonieufiulaslaildsuoyan Insnsdiu
fansannsafieadesld esandvdnslummdsnandindiegrasnengueaniuaziegaely
Snidunan 70 ¥ Tuustuiutufiuionduianunie

U. NMIWIAILANATEINURAUUTEENANUNYMNNEDRNIUY
V.1 ANUULLUUKAAN N
angveIandInIvualiLuUNaduelasuauAuATatly 2 dnwa Ao

1) Tugnusuuundndunilasunisaanziioutad (Registered Designs) lng
l95umnuAuAIeInIeld The Registered Design Act 1949

2) Tugruznuundadunililaaanziieu (Unregistered Designs) %39
38R0 “design right” @slindnnisadtenguuiedvans laaduansnlasuauduases
nelel The Copyright, Designs and Patents Act 1988

(%
6 o/

WUUKAAANINY IR U s TianwazuaglasuAUALATINLANF1Aulned
Tz dYARl

[

9.1.1  ANPUSLUUNAANUNANLASUNISIANSLTEULAN
(Registered Designs)

WUUNARSTiTiannsavavSeuldasfosdonndesmudnunswazdould
ﬂiﬂﬂgiu The Registered Designs Act 1949 uai8navues Directive 98/71/EC of the
European Parliament and of the Council of 13 October 1998 on the legal

" Ibid., p. 202.
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protection of designs vilvnguurswuunAnduglasun1saanzdautaiinas
Waguwladluansedhdny Wnswuundndaueinaunsaaaneloulamungmuneiunlulnssed
anwazsamelUll

1) daufhuwuvudadaiiegneldveuyniingmigdmun

psAUsEnoURug @Ay fidesfinnsun dudfuusniiuuundnSoueidy
annsathlUanneideuldvseld Afe AunLNeves “wuunandng” IngfsndnaiuaIn
“Uuunanfae” Fadudsivinsumieusyneullunandueity u1ns 1 (3) uis The
Registered Designs Act 1949 ﬁiy}iﬁaﬁﬁﬁf

Wng1 1l (3) “Wdnduel” (product) vuNede “INgnIeQAaImINTTUNIO
wnanssu Wneldsaufdusunsunauinigos waenu1eAusINTIUTIine (packaging)
UIIANwALY (get- up) dyanuwalnsanila (graphic symbol) AMwiu (typographic type-
faces) wardudiudsUszasdazihnUsynousiulunanfasiiaududeu (complex

product)”

o 1 4oa w . A % a i S g
A1 “Handuel” Tanunuieninwasdingruienannbiluginsilily
\ieaeg e ndnduaivinty wasudnguaneazldfesdin “Ing” (item) lidnazidunis
A Y = o % L3 a . < =3 v v
gRavnITUvTeinanTTL lagsiudsdadnualnsinila (graphic symbol) finu weiflyle
1 U 1 U = o IQJ 2V v . . 1 5 98
MgANUINATARIRANLATIASAlae e T Ingidusesla (tangible item) it

11031 1 (2) WA1siaauanin “uuundndmua” (design) Vivuneds
“sudnwalnieuen (appearance) liinvismunnioundiuvewdniaidadunauiandnve
laglanizoen9de atewdu (ines) dugIu (contours) @ (colours) §U3N4 (shape) WURA

o 1 a o 3 LY 1 . ”**
(texture) 503a0 (materials) YoINanAgIToN1TUTEAUANKAY (ornamentation)

" The Registered Design Act 1949, Section 1 (3) “product” means “any industrial or handicraft item
other than a computer program; and, in particular, includes packaging, get-up, graphic symbols, typographic

type-faces and parts intended to be assembled into a complex product.”

” David I. Bainbridge, Intellectual property, 5th ed. (England: Longman, 2002), p. 485.

" Section 1 (2) “In this Act “design” means the appearance of the whole or a part of a product
resulting from the features of, in particular, the lines, contours, colours, shape, texture or materials of the

product or its ornamentation.”
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2) usvuesansaeilvi (novelty)

119151 1B (2) inuedn “wuundadueiaziedndanulug wndisuiuiuy
nanfuanUsINgFoasIsusunauIuieItes (relevant date) uda iluniseanuuud

= = [l Y 1 Y} =1 ”*
witlouw MIslulatinnuanananuenzluswaziden

Tunisiansaninwuunandugidanuludunsaly a1y Directive #Hagldns
NAFUIAYNINTUIINANWUSTIRULUTAIUNTITUNRLUNIINITAT (the test of variants
commonly used in the trade) fANULANAIYBILUUNEAS TN N UAUKUUHER U
Tupddimeaantosnsoldnuwauz funUsaun15 I 9ud wduUnAlun19n1sAILaL U

a o ad a1 oA | A a0 & a 2 v ) Yoo a
nanneturfdgaulufonianulml nsainaziainduswazdenantesty 1935W500
PndNdni lnsnnnseanuuuldladeansenuegsiitdfydeluunaniugiilaigon
A o \ I ~ = 2 v & - AN e 1y o= &
fendrusananiduiiisasieasideaiantoy wanaindd anuludluind Aludsedsvuindy

oA A @ ad ' A a ~ | a Y a =
Anuwanantnnlavseduisnisindiae i) e sdiatsunanatenvefuilnads
a 12 ¢ { v (-9 a ¥ (%) 1 v 99
Jdgruriediddinnuieidesivauidaina1nfiiemeund

3) gesdanwazany (individual character)

a o ¢ AV Yo P P & a o ¢l
WUUNARN NN SUNITANZL oY UBNAINABITULUUNANA I NI AL
] v L% o b4 a % & vV a v ¥ ok z.x! 6
Ts1iadn 11951 1B (1) F9PNUALARUUNAR NS ADILANBULLRNITAY  F999AUSENDU
Fesdnvazianizlioduilnddmsunguuionuundnsusiilasunisaanzidoundd
YDIANITIVONUNAINT TINTUNLDOILUUNAAN UL N WAL NIETUA DI AN WL DAAR D4
Auuasi 1B (3) Av

sa o

« @ a o v Y a ~ P | =
Juwuundadaniivigldinaanuianelanuansisainanuianelaly

a o Cdl T o dl dl 4 ”***
WUURAAAMINUTINYDYNDUIUNIAEIVDY (the relevant date)

* Section 1B (2) “... a design is new if no identical design or no design whose features differ only in

immaterial details has been made available to the public before the relevant date.”

” David I. Bainbridge, Intellectual property, p. 485.

** Section 1B (1) “A design shall be protected by a right in a registered design to the extent that

the design is new and has individual character.”
* Section 1B (3) “... a design has individual character if the overall impression it produces on the
informed user differs from the overall impression produced on such a user by any design which has been

made available to the public before the relevant date.”
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11931 18 (4) viuad “lihsgauanudassreaineassalunsaseassa
a o '3 a 1 a Y '3 5 a v Gl 1 *
wUUNARA U TIEIUNNTRIITUNINUUR AR S situldnwuanIz s okl ”

a v

ynLUUNAnSustadudasziey InANLLANEIu iR dntaLilaLigy

(% (% (3 (%

viunfegneunds denlifaiduwuundnduriniidnuuzianie

et wlvunanduiaziianulng wans1ulaNvindnwazianizidlfena
VM Yo = a o 100
TailasunisaanzideuLUUNARN AU

4) sUsnwalvasuvuaaadaiagaesligniualagdadeniunain usies
0e/29A8/

mnnseRnkUUNaAduignAmualaen1siunIamallaugs gauliens

samsideuldnuuns 1¢ (07 wu luad Amp Incorporated v Utilux Pty Ltd @

va o |

unu’mLﬁu’iwwﬁ’igﬁgmmﬂaﬂaﬂaiamawmimaﬁﬂWim’jﬂé’ﬂwmgLawwmmgﬂé’ﬂmimﬁmﬁmsﬁﬁ
HuegtiAntumsedosmsliuuunandasiannsaldaulduiold fadu Wouuundnsud
thanldfvaiuilddmsuDegnun (corkscrew) luafid feenuuuiidasslunsesnuuuianiy
duidundevesitu muen Wukiugudnaiwesiagilddmiven vieszdunazam
Tdsseveandeniiun Jaliimslimssenuuuaiudinanldfunsangidounuanndiu ud
msuenfinnsanidnlafiinainnisesnuuulasinesnuuuies wazdnlafigninualag

o a U 1 1 i a a U 101
NSV INERN LLﬁ%@ﬂJﬂ?@ﬂLQ‘WWZ’&’JuﬁLﬂ@ﬁ]Wﬂﬂ??ﬂﬂ@ﬂ@ﬂﬂﬂ@’@mwuwﬂ

' 1
ad a

wandnil ANoradnldlunisiaseniuuundnduetugninnualag

=1

Hafemamaianielisnitnisde nsfinnsanainanugamnede suresdoonuuy
(designer’s primary aim) 31lun 15ad19assAuUURARSTTuY Aeanwuuyanuiglin
wanfasiuansdnvalafundn senimahnumanaia (gu JadeiFosnsldiu any
fiUszAvBanm uazAnunuNIL) viedsiazansenuseatnn (visual impact) YeagwULTL
slidndusdosferuaiidnungmagurdsnm’

* Section 1B (4) “In determining the extent to which a design has individual character, the degree of

freedom of the author in creating the design shall be taken into consideration.”

100 David I. Bainbridge, Intellectual property, p. 489.

** Section 1C “A right in a registered design shall not subsist in features of appearance of a product
which are solely dictated by the product’s technical function.”

ok

* Amp Incorporated v Utilux Pty Ltd [1972] RPC 103

o David I. Bainbridge, Intellectual Property, p. 490.

2 Ibid.
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2.1.2 anvazuvundndueinldldaanzifeou (Unregistered

Designs)

avslunuundnsaeifilildannzdeu viefiSendn “desion risht” Wuavsi
Aetumeld The Copyright, Designs and Patents 1988 I@amfmwmmmaﬁgamﬁa
uilutlgynislianuduasessueeniuudavesiivsslovfldassifioseg i (purely
functional designs) Liipsaintaeun@isrunimdew (graphic works) (Fesaudanimdeud
ﬂi’lﬂQIULEJﬂﬁ’liﬂ’liaaﬂLLUU) warauUsEAnINgsd (sculptures) (Fe5audanuusianacy
sonuuuiideiie) Wunusuilavans Tneldmilvhaouiiadiassdifuay ziAAM1Aaly
wielyl wasdlensasindedvisinemeden (indirect infringement) e19intuldd AT
Asazifinavansviemse (direct infringement) lesnnnisasdindvansluauRaunssy
mneAMuTImaINIsaenden (copy) Tnpadisuiifidnvaraniifnneuiifidnvaras ds
&0 ety Msaeniden (copy) NRERSusaavie (end product) Fadunisazifindudns
Tnamssousedoidunisazifindvansluienaisnisesnuuu (desien document) 13e
WUUTIaea (model) fhewduiu Joymiinuanie nueenwuuiwwesiiiusslevildasefias
9819LAE (purely functional designs) Huanuiilifaeans widednvaznisesnuuutiu
Usinglutenasniseenwuy (design document) w3auuUdNaed (model) naulasunay
Aunsesdvavesaiiui vnruuundndusiiseneufednsasdiorndunuduiidudng
wavaninsnangiiounuunandasild Weiluaanzifouuundnfusind nduilongnis
AuATBLies 15 U (m1u The Copyright, Designs Act 1968 Fadungranelddeduly
vauziiy) WilevdnanuRnunfisnans Srandsldmsunina)Aides design right Fugn Wiloley
NueenuuUAmeiivslevildaeaifistedraiien (purely functional designs) lésumany
Aumsosmeldnseunandingan’

1ne The Copyright, Designs and Patents Act 1988 11931 213(2) Utnyel@
ANRUIEUDY “WUUNARAUI " 11901889 “quma@mm%wmmnuaﬂwmvimmaﬁﬂiw
(shape) w3olasesns (confisuration) (liielumiemeusn) vesdweshanuanious

; »*
UNEIU

’ Kevin Garnett, Jonathan Rayner James and Gillian Davies, Copinger and Skone James on
copyright, 14th ed. (London: Sweet & Maxwell, 1999), pp. 538-539.

" The Copyright, Designs and Patents Act 1988
Section 213 (2) “In this Part “design” means the design of any aspect of the shape or configuration

(whether internal or external) of the whole or part of an article.”
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91nAlen9ziud wuuRAndudnlasuauduaseslnedansluwuy

nandunililaanngiou (design right) Avslianuwazasil

1) iudnwue31sn (shape) u3alAs9519 (configuration) 989a%es

LaN1¥3Us (shape) %38lA53374 (configuration) Yosdvesuiidnvue
Huanudfviniufiegldfuanuduases lismfeainans (pattern) waznisUsedunniss
(ornament) Bsfidnunraosdif \osanainany (pattern) warn1suseduanuss (omament)
udsiegmeldveuiunanuduaseslugiuzuuunds fusidlesunisannzidoundy
(registered design)

dunndn ngraneldladivuadn wuundadugiszdefgaaieni (eye

= Yo 1% o 14 a (% ca & 1 a = 1

appeal) F99zlasunnuAuasas iliwvundnsunndudiulsenevlusgavidendsly
] . . =) . . v v & Aa o

aunsaNeLii (discernible) Msauniey (distinguish) Tadisauainauisaliansluwuy

[

wanSaueilaileaaneideu (design right) 1o 1w Tuad Ocular Science v. AVCL #a
WadedniseonuuursuLNiauEd (contact lens) @1unsalasumnuduasedls neaali
wianadn Je1uAdn “wuundndoe” (design) lunguanglilanmuandninueidngusis
(shape) 3olA3a319 (configuration) axfpsuaafiuldmonndansindusazamsoldsy
ATUALATEY F9 N1seenuUUTTidnuaAnLIN (microscopic design features) Lt A

Aaa . . ¢ = [29) 1Y v 1 o 105
wazdld (dimension) Yauaud FeanunsalasuanuAuasesliiguiu

2) degludsvesisnunvisousy ey

anslunuundnfasiilildaanzitoutenafiogludavesiisiuvioudas
939AUTENBU (individual component) 20939004716 19U Tuaf Ocular Science v. AVCL 7
na1alite 2) tu maseufuiniieunsdiuvesmouunniaud (contact lens) 1y NuRn
AN (front surface), iRvoaaud (dimension of lens) #39voULaUH (edge characters)
sunduniseenuuundndamifidnuasanzudl ssdusznouwiardIuvaaud Ad1use
I§sunrmduaseslugug design right 1 wanelunansasigunilegamnsadne design
right lavanadiu

o David I. Bainbridge, Intellectual property, p. 505.

: Ocular Sciences v. AVCL [1997] R.P.C. 289.

' Umna Suthersanen, Design law in Europe, p. 304.

* Ibid.
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3) douiluuyundndasiiingnauanTisuYe i NassAies (original)

IR 213 (1) vy “avslunvundnsneiflildannzdou (desien
right) Lﬁuﬁw%ﬁﬁaq"lw,mumamﬁm%ﬁLﬁmmﬂmmﬁﬁ%ﬁmaa;:Ia%fwaﬁiﬁ”* Fapudnsisuly
Fdlaidesdevuinianulug (novelty) Fugunuunanfasiilesunisaansdouuds uad
AU ueLieaTuAANS ﬁaé’faaﬁﬁmmﬂﬁa;ﬁa%waﬁiﬁm Lildasnideuainuuy

nanfaivesdlaniiieanauds

NN WINs1 213 (4) Ssimuni “nsdavldfieindunisesnuuuing
AuAnsSNvesautes nintdudsdadusssuaiandgluniseenuuudsve sty

Aa o s, Kk
(commonplace in the design field) Tuvugitinisassassn”

wiagldfinsliddiinauein “sssuaaiay” (commonplace) 1ifau
winulunns) 213 (4) wanslilfiuin wurdaaiueiazioininainanuaniisuaeiie
I v Y ¢ = v 6§ a [ ¢ ay v v I s = [ o
Wuanuvesainieassd Fawadnsvoskvunindamnlaedeslilvddadusssuniandsy
(commonplace) YU uNGnSuTTNgITawmTRagluU SR TY

NSRS IMUUNART M TUAR INANUARS IS U e Tudesssuaaay
= ! a v ) o X107
(commonplace) #iali o19R1TANLANIN 4 TunoUAL

(1) WS g Ui UAURUUNAR U9 luaIIIUSEnTLREUY

[

(2) RAFUNMMUURAAN N UIUAINTaAONEBULALAEIIBANLUUKER S U
a1 = o X Y D=l a o a aa v .
fegnouviold visll szdealifuiuuundndueludwesiiusvlovildasy (useful article)
wuuuilsenardnenisdanvazegapututuunaniunduls laglilaiAnannisasnideu
wuely wamnfenudauiiuuunds dasidudunisaonidouunanLUURAA AU LAY
gouliifioduauiiinainaiufnsisuvesasniassd wazillodaauwdiiinisesniuy
aananldlafnrnuanufnsisuvesgainassa Ussinuinsesnwuudanainludsd wdu
s33uma@dey (commonplace) vasnaniutunIalddsludfosiansan

(3) nnAtaneladnwuuNandundulilalfina1nnIsasnAsUINNBUY

HARAeNTagNoU SULAAITINAIUTULAAIINAMUAATISUAIUAIIUNUILYDINY NUY

Y

* Section 213 (1) “Design right is a property right which subsists in accordance with this Part in an

original design...”

** Section 213 (4) “A design is not “original” for the purposes of this Part if it is commonplace in

the design field in question at the time of its creation.”

10 David I. Bainbridge, Intellectual property, p. 511.
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d9An5uan AeudasziansaIndetudusssunianday (commonplace) n3old lay
Wisuisuiundndusivesypnadunianulngifesiu

(@) lunsFeuiiiou masnafiansanainderfiaadsuagneumdngudaun
nfdsmglumniiieadesiuuundadasiituiuisuisuiferuniiounioni
uanAsfidrdnedasls waginediannisitadeiuvundadueisuiudsandysssun
(commonplace)  u3elsiazoguusingruvesdeifians Insminuuundnsusifiuiun
Wisuileufinnuadiendstuann Aenadeldinueenuuudnariduddadusssunaniy
(commonplace) lundnsfaidy Lwimﬂlm'wuinLLuumﬁmﬁmeﬁﬁaaﬂLLuumﬁﬁa@ﬂumémﬁmsﬁ
dudsegludszianifieaiuuds Aenadoladduuundndasifinaililddssssuananity

(commonplace) dmsuNan St

) | | X * d i 9

feg1aldu AR Scholes Windows v. Magnet  tHuiSaaigniuniseaniuy
nseunthasivianwatadn?lilledl 3.8 (a window frame (“Nostalgia”) of unplasticised
polyvinylchloride (U-PVC)) Tag the Court of Appeal 3198871 1109910 “ULUUNARLUIN”
[ dll a [y | = | - P! a v & a [ ¢ al Il
JuSenfgnfuguiamielasesuinninianntdlunisude delu wdndanieglulssian
= LY . . U a v d‘:’{jd M Yo o 1 ! 24 ! 4" Y
W (design field) funuundndaeituani JaldladinegiiesuansouninanedldTan
WUy AUNINAENE1IDNUYIIHY WENN1ETINTOUNTNA19N29 LU LagAndudn N3
ponLUUNTaUNTA1eslansludssssunianiay (commonplace) lunisesnuwuunseu

¥ 1 o.'; d' a o ¥ (% 4 ! . . . *% d" a
ey Llesnnildnwasaaeiunsauntienewuy Victorian sash windows  @eUni
anlll iigawslandiaeuanldwarainitlaily #3.8 (U-PVO) wihlu Lifieinnseuntising
lanfeenuwuutinainAuansisuvedlandies lanndalilasuaiuduasasniy design

righ‘tlo8

* Scholes Windows v. Magnet [2000] FSR 432.

* %k . & Nl Ao Nl I a ' ' = < | | = <
sash windows fie viisnsuwuunivemiisiegdonsien uiuvniwmuynaluassdiu drundasidu
a a v a a a o & Aa & A & I a v
nseunszananmedndiuagliiduunulasuudou lUmdnilwildifente Tneuinaziiunduwuuispfndiuuy was
Hduarsdeuiduiiatnsuayls

"% Lionel Bently and Brad Sherman, Intellectual property law, 2" ed. (New York: Oxford University
Press, 2004), p. 675.
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4)  dmsvuinuvundadasiiuacluingfiiudels (Tangible form
requirement)
11031 213 (6) Unyayadn “Bndlunvundaduanlilaaanziiouszlilasu

ANUANATEY FUNTMUUNERSTTUAzgnUuInaslulena1sN1TRONLUUMI BN TYINEIv
%4 a o L3 1 U gj *
Tduuundndnaiaguinnu”

AUNNNEYDY “LBNEITNITBNLUY” (design document) Usinglu
W93 263 vunede “@anldduiinuuundndusiludnearle lidageglusuves
= | U = v a ¢ A aod ol
M9 MIFEUUTIEY el nsduiindeyaadlunsuiiunes wieisauln”

U dy a % L3 Vo 2 1 d‘l a o 4 U
A9l wuundndueiaslasuanuauasessaliolinisvinliusingludnwaue
aenglneganilamaludl

(1) dnstufinasluenalsniseanuuy (design document) 1

= < 915 [ 1 1 = ~
- nwe Fuduladsunninsisasing luaudeninann g
< a Y o P Aa g & ° =
w@5aseuiosual wagsmdinsandunmnanalsgnin Feillaaudinnsdulenaisnig
DONLUUNANN U

- Msdlpuussens desussegliiiugusisuarlasesiwes
WUUR AR Sugindaauiieanenyinlvgetudalaladiuundndusiiulsueuuianisiiies
SURUUREIITEN NEBIUAINN50AUANINITIINNTREUUTTElANINNTINTagURUULE?
a a A & cas - Y a Y ' Y, L
deusseeasienlu “IBnisvIendnnisifeatunisneasne” (method of principle of
. ;:! M Yo ¥ . . 109
construction) #sluilasuauAuAsatlag design right

- amige FelasunddingUszasdiieldilundngiunay
Liledunnsduiinuuundnsdaeiuasausn (first record) avtu &NUTINHREUNNNEET S
& a ay Yo Y . . v 110
Lﬂuawlmumwmmiaﬂm design right aga?

* Section 213 (6) “Design right does not subsist unless and until the design has been recorded in a

design document or an article has been made to the design.”

** Section 263 “design document” means any record of a design, whether in the form of a drawing,

a written description, a photograph, data stored in a computer or otherwise.

109 & 1 v a a a o < a a s 1a o a a aa s
9197138 W, “n1sAuAsesdvslukuundnde,” GrendnusUiyyrnmdnde arvivdaenans
Taudiningndy Qaensaluvivends, 2540), v 57.

110 =« 1Y) v
LSRN, LN 58.
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- nstuiindeyaadlumeuiinges  Weinisduiinuuy
HanduTalunaNTINaTUAT wuuNGnduIUUElaSUANUANATOWIUT dauTsnsTuin
fr835n159uladu wu nstufinaslureuwiinfad WwUklvan nSenauRLADsAaR

(computer disk)

[
=

(2) §n15Y1NF9999NLUUNAR S UNUUIULN

mnieanuuulilszAvgdwesunnlaglduuunindusinunaulafnduin
winseenuuuazlifinissnaseduiinlilulenaisnisesnuwuu (design document) Afiain
wuunanfueinanaiinistuiinaduadduingdusdedls (Tangible form) uad?

5) WUUBAAAMIIUR R 1A N walen1NL195] 213 (3) dulaun

(a) “A8n1susendnnisineatunisneasne tiesandudanlasy
AnuAuAsasMelingraneansing

(b) dnwaur3UT1MI8lATITVREIDIT

(i) anwsavilvdsvestiugeuss n3egnI195aUe Tedafy
Aaosdudu ielvidwweuwsazsuaunsarinauld v3e

(ii) fosofuanwazn1eUBNYBIEwetBUie RN UUATlA Y
T dudnsznay

U ‘&’ a 2 *
() NITANLAINUR

Wesannmsanuasiiurludnyasdealasuanufuasesdvdnslugiue
uAaUnIT WIowuuKAnAueITlasUuN1saanzdountela The Registered Design Act
1949

*
Section 213 (3) “Design right does not subsist in—

(a) a method or principle of construction,
(b) features of shape or configuration of an article which—
(i) enable the article to be connected to, or placed in, around or against, another

article so that either article may perform its function, or

(i) are dependent upon the appearance of another article of which the article is
intended by the designer to form an integral part, or

(c) surface decoration.”
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¥.2 M3HAMNANATDILUUNAA I

v.2.1 nslianuduasasuuundnfuanlasunisaanzideu
&7 (Registered Designs)

(1) FNSTULUUNARNUNNEASUNITAANLLTYULAD

Ansednslunvundndunilasunisaanzideuniels The Registered
Designs Act 1949 fidnsusiiiiesrifelunmsnseiheieludl

W1931 7 (1) Uyl “ensednslusuundadunalasuniseamsidouniela

o

v  wad da a 1 a v a v a U & a o e Ao
WILINYULYLUMU llaVlﬁLW]LWENEblL@EJ')GLUﬂ’]{LSULLUUNa@ﬂm%UULLaSLLUUNa@ﬂm‘W@'ﬁL@WaﬂUmg

<

1 I a (% 6 g v [ 1% ”*
Iﬂﬂiﬁml&mﬂ’ﬂfﬂLLG]ﬂG]'N’i]']ﬂLLUUN@Gmm“VWlEL‘UEJE‘JJﬂEJULLﬁ’J

A1 “ANSIULUUNARAMI 7 U w151 7 (2)a) waz(b) Tya@liuuieds

“N15Y1N NISLEUD NM1599MUNETUNB9IRAaA N15UDN d998n NSNS INARAURTITNS
D & g \ a v o Y oA A a o e 1 a1 & vy A

panwuuuhtuludiulsznau vselailulssandld nIen1sindadaaiguintuliiie

Y] ) | %k

TrgUszasAnanans”

) a o fal va =~ Y =% Aa a A v v

WUDUURARS M lATUNTannzdeuua sl Ansusiieadihelungld
NANA NN D8ULY SIUDIUUNANA NI AT IUwA T Nweus [UAN9 I NWUUNARN U
Plaaanzdoul’ FansTowuunande 9197 lalaani1s%i v @ue 2199108 Ya d@99en
wUUNARAUIIUY faenauldnanfumTeiin1TeenLUUUINT U D udIuUSENaU BSadn15in

a % L3 5 [ dl' = = a [y '3 5 2 dl' [y 6

wuunanduauuluussendlaludnvasdu saufnstindadusiuliinedngussasalunis
nszymssne sz ylnla

lunsalnuuundndugiusenaunlenatednune walin1sagidiaiiieauns
anvz TNIsnIuALiureId eI nwaglng s I U VUK ARA A NYINTUN NS

* The Registered Designs Act 1949
Section 7 (1) “The registration of a design under this Act gives the registered proprietor the
exclusive right to use the design and any design which does not produce on the informed user a different

overall impression.”

** Section 7 (2) “For the purposes of subsection (1) above and section 7A of this Act any reference
to the use of a design includes a reference to
(a) the making, offering, putting on the market, importing, exporting or using of a product
in which the design is incorporated or to which it is applied; or

(b) stocking such a product for those purposes.”
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'
[

i a v ¢a = 1111 Y] a s ' Y '
LLG]ﬂ(F]'N"\]']ﬂLLUUNamﬂm‘VlL@ﬂJﬁﬁa‘Lu Mqﬂﬁﬂwmgiﬂﬂijﬂ‘ﬂ@ﬂLLUUNamﬂm‘VlVI@JﬂWiﬂaflfJaflﬂiM

1 a A

firnuuwanansanuuuNaniuendegnuvsaunnaiisadntos deufiodnflduuundnsioe

U

HINAIALLIAANS UL UUNANN TN IASUNITINLLTHULA

%Lﬁu’jﬁw%ﬁﬂmqaw%ﬁlmwumamﬁmsﬁmmmmzﬁwmﬂmqiﬁﬁ’u \Judns
usitesiiealaniingna (exclusive rights) lunslduuundnsasidiouldaansidouly win
yaratalwuundnduddina i luldlaglildsuanudusenaingn 59dns udiluuuy
wAnSaeimiinnnsaiassilaglilldaenideuiuy fedyaradindnazidadnsluuy
HERS

(2 21gn1sAuATEnslunuunanfuanlaTunisan
neidgunan

n181@ The Registered Designs Act 1949 311051 8 (1) UeyalAlnt “nwuu
a o caq vo ~ | ~ 1% N o o aAa ~ ¥
nandaenlasunsannsdeuluriausnionanisfuases 5 Ytuwsiuninseansideu

a819l5AnNY w1831 8 (2) Jaaidseluin “seeziiaininanianuisavene

T o

v | % o ! *k
pantuledn 4 Asn9az 5 U windinisaanuileuseangnioutdiseAsssuilun”

o & a a a o sav vo = Y oa o =
el Anslunuurandaenlasunisaansdeunas Suusniinsaansilou
= ¥ | 1 = 1 ¥ Yal gj | 1
wio1gnsAuATas 5 U widnusaanveileureaignisaunseslasn 4 asafas 5 U waneii
LUUKARSueNlAsuNIsaansLdeuudlaasalasuANUANATEIEIEAUIY 25 U

111 David I. Bainbridge, Intellectual property, p. 498.

* Section 8 (1) “The right in a registered design subsists in the first instance for a period of five years

from the date of the registration of the design.”

- Section 8 (2) “The period for which the right subsists may be extended for a second, third, fourth
and fifth period of five years, by applying to the registrar for an extension and paying the prescribed renewal

”

fee.
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v.2.2 n1shiAuduasanuunandueinlildaanzideu

(Unregistered Designs)

(1) nsldungadnslunuunannuainbilaaanzidey

doyanalavinnsoeniuundnfamididnvugauiiuing 213 fvua (16
nanaliudnluiado v.1) wildldilvamadeu wundesurtuiamsaldunnuduases
Tnedmluid adnefurusuiiaedns eglsiniu ReulvusensddiiasdeliAnanslunis
Auasesedesinstufinuuusanfusivieenuuuliluenaismseenuuy viedinmshdaves

PAWUURNAR TN TUINUUAE

(2) ansildsuaudunsas (Exclusive Rights)

The Copyright, Designs and Patents Act 1988 Ungya)@lli1983huUy
wandueinlailoannzideuliavsudiiiesiifiel (exclusive rights) agneiudnsmungmung
avans lnglindnslunisnssiindssialull

1) AnSufiageaealunisying
%
179151 226

(1) “Wveshuunanduyinliliaangioulianiuwiieifeilunsving1ds
LUUNEASUI WD TN U asdn19nIsan

(%

(@) 198NSYNEIURINLYRUUNARN LTI K30

(b) IneNISUUNNWUUNAN N UNTUAILULBNAITNITEDNLUUIAE

U & A

nnUszasAievindsvasnuiltioanwuull

* The Copyright, Design and Patents Act 1988
Section 226
(1) “The owner of design right in a design has the exclusive right to reproduce the design for
commercial purposes--
(a) by making articles to that design, or
(b) by making a design document recording the design for the purpose of enabling such

articles to be made.
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&Y

(2) NMSHIFUUNANDUINLASNITVINEIVDIN LY LU UNA RN U9 LY U1 U

N NMsasnEsuLUURARS N TuNSHaRResTuRLavS o ludum U uansed gy
Tukuunansdueiiu....

v & A 1 o

(3) MnuARABUEI LA UBUYINAININ VB U UN ARSI o LalTig 1Ay
a [ ¢ Y A &

mansgyiinisla nsgvinissududvsusiiiesdifervesdiveawuundndaiuas dedunis
azidinanslusuunanduaildlaaanziiou

(@) ImgUszasdvesundyead nsvigieandunisingilagnss nislay
gounld Winmsvidasdunisnseiluguuuule Aledunisasilindnslunuundnsiosii

TailsaaneiTounai”

2) @ansudiigsdifgalunisdndrunluansiverundnsdauuy
HARAuelae T TngUsEaIAnIaNISm (Wnsn 227(1)@))

3) answaitiesdiadlunisiililuaseuasesdauuuninduelasd
TrQUszanIanIze a1 227(1)(b))

4) Ansuaiesdiagdlunisvig sy nlvilg vselaue vietieen
LEALNDUY UIBAEUNIGEIAY (WksT 227(1)(C)

Avdeute 2) fadie 4) 4 wnfinisifufioidunsasdaduses Saduns
avdinifioUssloninienisén fudu yanaladisviefingsumssudeldidiuuunaniug
tuduresfau uwidinsevhnisdanalaghildfuoyananidivesiuundefusiuda dou
Junsaziindvlunuunansasinlsildeansifou

uana Nt mesuuunAnfeidianslunislouviesunnlviyanaduld
avislunuundnsusivesny 1lesananslunuundntaminllldaanzidouduanslums
ningau Fadrvesdvdannsaleudvdvesmuliungduls lidezdumsloumeddnssuvie
YNINTAN

(2) Reproduction of a design by making articles to the design means copying the design so as to
produce articles exactly or substantially to that design, ...

(3) “Design right is infringed by a person who without the licence of the design right owner does, or
authorises another to do, anything which by virtue of this section is the exclusive right of the design right
owner.”

(4) “For the purposes of this section reproduction may be direct or indirect, and it is immaterial

whether any intervening acts themselves infringe the design right.”
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(3) angn15Auasasandlunuundndusinlilaan
neiloy

W31 216 fmune1gNsANATesEnSluwuunani e lilaaanseull

be
he

(1) “Gvslunuundndunnlilavanzdeou Te1gnsAunses

(a) 15 Vtluusiiugavnevesdunudeiinnstunnuuundnduelily
LONASNNFORNUUULTUATILTN YSTINTITVINAIUDIRNLUUNARA L UINTULTUATILTN WAL
MNSAMALAATUNDUY 130

(b) windn1svihdsvedaglduuunindueiguintuiions w3l
ety 5 YduudiuaninevesUujiuwas agiienensAuases 10 Ytduudiugningvesl
Uulion15u1e93anslieIAs s niin T

2) aulu (1) N15Y113909008 YW UUNAR UL BUINUUN DU 8UT B LILTN

P 09 Y a Ry X  al = Y a W ¢ P
wneds Mmvihiiinnsdifenararuliaiilalulan wisleidnveswuundndusioygy1ntild
*

ang”

& ° v 19 a o  eda o v Qll
guhnguIneimualieIgnIsAuasaswuuNansuniuselevildaosd
LARIRBNHIUNINAINIIALDIENITANATEIAAAIDENUIN DINANTITDIENITANATBAYINAUIY
v Aa o S & a Y s Y = @ VY v I3 !
Juilfvavadelaenalufie naeneigveIlaivassAkasiusialudn 70 Yduudasnsassataun
AMUANY wallelunvygisesdnslunuundndunililaaanzidou (design right) Wda 91U
AanadogNIsANATEsEEALies 15 Tluuniugavinevesduiiuniinisasneassa oy
1m91 216 (1)@) waymndnisiwvurdsdusiiululdluniensi Tnevindudeadieune
nsabmglidnnlalulan lneid1veuuundnineilonsalaen15aUyINYORIIVBIUUY
HanSusinnely 5 YduannuganinevesdUuiuual 11931 216 (1)(b) Avualvansluwuy
A o fay M v P . . a 9 PEIY) Y v A o aa a
A lilaannezileu (design right) fiangnisdAuases 10 U duudiugavinevesUufiium

N199181TDNT A LART

* Section 216
(1) “Design right expires--
(a) 15 years from the end of the calendar year in which the design was first recorded in a
design document or an article was first made to the design, whichever first occurred, or
(b) if articles made to the design are made available for sale or hire within five years from
the end of that calendar year, 10 years from the end of the calendar year in which first occurred.
(2) The reference in subsection (1) to articles being made available for sale or hire is to their being

made so available anywhere in the world by or with the licence of the design right owner.”
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A. N3 ANUANATOINUNVINELATBINNIENTTAN

The Trade Marks Act 1994 LﬂUﬂ{]MiJ’lEl’j’léf’JEJLﬂ%"aﬂwu’mﬂﬁﬁ’]
wiaansveraninsivygRlviianuaenndosiu EU Directive No. 89/104/EEC Farinviun
ﬂiE]‘U“ZJENﬂQmJ’lEJLﬂ%‘aﬂwu’lﬁﬂ’]iﬁ’l ImaﬁqmjﬁzLwﬁﬁLﬂuam%ﬂiuawquhﬂ%é’aaﬂ’@fﬁa
ngvaneLA3asmsnen1siamidmualilu Directive 1ng The Trade Marks Act 1994
ﬁ’miﬁmﬁmmémiaam‘%ammamsﬁw fseaziBundall

A.1 A2UNUNEVDILATDINUIENITAY

The Trade Marks Act 1994 319151 1 (1) UgyelAAusuneusy “LAToanuIe

v
Yo A

nnsAn” Tigail
| v o = oA = o g w
LP3DIMNIENITAY” UEIER “iaseannnelagatunsavinliusing wae
LENUWYEANLUANATENINEUAMTBUS NN AT B N duAUAUA TR US NS VR IUARS
aula

LA3INNIENITAN TABanIzag198a 919UsENaUMILAT (SIUDIYBDIYARR)
v (% (Y [} (Y a v *
NN3eRNLUY Amitlvde fAuaw so3Use nSeUTsYineivesdun”

a a v 44‘ Y YYY o o J112
a{ﬁ/]ﬁ]316(1LU'ULﬂi@\‘ﬂﬁlﬂBﬂqﬁﬂqlﬂmaﬂaﬂwmgﬂﬁu

1. ifhunSosmne (signs)

The Trade Marks Act 1994 119151 1(1) SeyalR L1931 1ATOIRUIENITAN
e =~ ' A Yo o w ' = oS

wned nseuie Inglivsinginfiunasilalimardnenuinesomunglunifinuuie
28149ls AU FnunfaAIRanUIeAILANNNLNENLY é’mﬁumwwmaﬂ”m I RERR
miammwmummuwﬂﬂmﬂmmﬂumaawma Faihy AeTidldnuazaudia L"U‘u iUsN
wmwaqaum WU IR LAATLART sﬂswwaumwaﬂimam TOBLERONE #38LA309%13187]
LﬂEJ’JGU’eNﬂUﬂ’J’]iJgﬁﬂ (sensory marks) L AU @9 NTLERIIINIA (gesture) ©3oTaAAN
ansatduasaavunanisale

* The Trade Marks Act 1994
Section 1(1) “In this Act a “trade mark” means any sign capable of being represented graphically
which is capable of distinguishing goods or services of one undertaking from those of other undertakings.
A trade mark may, in particular, consist of words (including personal names), designs,

letters, numerals or the shape of goods or their packaging.”

* Lionel Bently and Brad Sherman, Intellectual property law, pp.790-791.
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drupnuluissraeveuIng 1(1) Ananiedl (sufistoveynna) n1s
gaNwuU fmtlade Ay W3e3UTe wieussafurivesduity Wuiiesiiegne dladiind
soududannguinenanliviiuiwesldduniomuanisila

2 ﬁ?i/?iz?ﬁ??ﬁﬁ/i’lngw (which can capable of being represented

graphically)

Jeulvilfunstygielfinauazainiednmsinaismugluld
Tuns iR il Welfanunsnthiedesmnemuansewemsifou slfidweaiamane
msfuaryaaalafnufiaulaansaduiildiiaiesaneduioosls fdnumredils uas
fnquszasddnUszmsnileduidosnanmsimualiiaiesmnensdliiuanuduasedas
nsaaneifeu fety ddierldduniemuedfesamnsaudnsdnuazveaniomungld
Usngla Tidennvsesidnusuiedsdula (eraphical representation of the trade
mark)

3. @INITOUENUEIZATIUMANG WEUAINTOUTN1TYBIY Jeruaudmse
U?azi%adﬁﬂvﬁﬁaﬂﬁﬂ@y (which can capable of distinguishing goods or services of one

undertaking from those of other undertakings)

dsfiasiiunldduesomuenisdldsesimnuainsalunisuenuezuie
LAAIANWANGIY (capacity to distinguish) 33%'51@314%1/1‘%%%ﬁmamﬂﬂawﬁqﬁ’Uﬁuﬁw
viouimsvesdnuanauilld SsnnaudAtianufeiu (inter-relationship) fu “dnwme
Ualanig” (distinctiveness) lag The European Court of Justice (ECJ) wagifiadaliluaf
Koninklijke Philips Electronics NV v. Remington Consumer Products 1A3aevangle
mnildnvarUnansuds i dudnuvasdsamsdintulaesssumnaniolnensld fde
TuedosmunetuminfuenuezanuuanisEnIduAueuI STty e U LAY
videuinsvesdnyananialdiudn

1 David Kitchin & James Mellor, Trade Marks Act 1994 : text and commentary (London: Sweet &
Maxwell, 1995), p. 26.

* Koninklijke Philips Electronics NV v. Remington Consumer Products, Case C-299/99 [2002] ECR I-
5475; [2002] 2 CMLR 5 (para. 39)
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A.2 ANWAIZLASBIUNENTSANEUs ANl aula

LAT0INNIENITANANTANNIBUA1IveTUAUANATRINElANg I
\AseMmENIsAlaRelanyneAwalUll

1) danwalzvaaniy (Distinctiveness)

deflaunsathundumasaanzidouadomunsnisildasfosfidnvas
Uatame (distinctive) Ae ansnsauansliidiuindudildiaiosmmnetuuanansandudndily
A3 0IMNEN1SANP Y drudnwarUsanzdsivaziBenlunisiansanedels The Trade
Marks Act 1994 lailavayelaliiunsianng

1 <@ a a 1 o I LY .
9819l au tASesnuieNlulianwaruaanizludiies (nherently
distinctive) fid1u1509anztd8uLATaInu18n15A1le MinneuIuniuAIveInnzLday

4‘ ¥ 3 a o 1 9—1*
LASRINIENITANLTa N ULRNIEln N5 LY

wSesmnedidesenfudnuarUsianislnenisly (acquired a distinctive
character as a result of the use made of it) nu18e LASMUIENITAIT LS dnwas
Usiang (devoid of distinctive character) LA3aanunefingsaurfidudi (descriptive
signs) wazkA3oaUeTlEuUnAlunen1587 (signs which are customary in the trade)
LAZMUIBATINTINEY ipSeainefifdnuazludsaniymnanisé (generic name) dae’

feghau indeslnuvalilihsialmitsuszneusmeluiinludnuazlanan
@109 (a new type of three-headed rotary electric shaver) Tupf Koninklijke Philips
Electronics NV v. Remington Consumer Products — @suS®w Philips Mo8umvean
nzioulAdosmunen1siguss (shape) wazlasasns (configuration) dauvveaadedlny
e Sssenavdslufiludnungsnauauiadssulusuamimdsudiusin afi The
High Court fimnwirgusnadsnanliiansavimihiiuansifuienuuandissening
dufveausznaunsusiazsiels \ufissnsuansdeyaindfoiniednunuiaiiianin su
Snwamlunsnssasnsdudi (descriptive) Wit vausil The Court of Appeal fifiwanw

* Section 3 (1) paragraph 2 “Provided that, a trade mark shall not be refused registration by virtue
of paragraph (b), (c) or (d) above if, before the date of application for registration, it has in fact acquired a

distinctive character as a result of the use made of it.”

“ BYULSE9RIN Tanya Aplin and Jennifer Davis, Intellectual property law : text, cases, and materials,
pp. 243-244.

- Koninklijke Philips Electronics NV v. Remington Consumer Products, Case C-299/99 [2002] ECR I-
5475; [2002] 2 CMLR 5
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Tuviueafeaiun gU'ﬁwaé’aﬂdnkjmmsaﬁmﬁwﬁLLam’LﬁLﬁu'jﬁuﬁwaqQ’Uizﬂaumiswﬁ
uANANAINALAMYDsUTENUNSIIEPY FiliflnumdRsuduamszdifyuouaiomny
M3A1 3adEI15U519 (shape) kaglasasna (configuration) druveuniasdnununluaii
LyifidnwazUsaniz (devoid of distinctive character)

isedtnuvuslniiidsusenoudelufinanui
Tumd Koninklijke Philips Electronics NV v. Remington Consumer Products

2) Liilanvzdasiiuansngyuie

The Trade Marks 1994 117131 3 §ia 1IM51 5 MUUASNYULVBILATOMUNY
msmadewinulilisuannziould uuadu 3 dnvaraumnuiinsuges dll

2.1) n1suashisuaansiieuaiaanineni1san §uiled191nme

winnMang (absolute grounds for refusal of registration)

nuede Asanuen1sANlulinuautinunnguuienmue lagiinain
NYAEVDILATDINUIENITANDY AU TUNTANLATDINUIENITA 1T ULAITIAN YL U D

De

aaudRvesdumlngnsy Funsuian1suiasianany Usinglu The Trade Marks Act 1994

>

&
JU

e -

e BYULSE9RN Tanya Aplin and Jennifer Davis, Intellectual property law : text, cases, and materials,
pp. 243-244.
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*
119151 3
(1) “@enaznarwelll sesinullaannzidou

(a) tATRsnLNeTIliidnwarauNUygAtuung 1(1)

o

(b) 3aavanensedlalidnwazUaanis

() LATDINUBNITAINUTENDUAIBLATDINUIYUIDAIUITNINITANT
wanedavia A Usuiu TnguseasA aua unasiiilaniegiianans (seographical
origin) Sz8zLIATUNTHANAUAIMIONITIAUSNNT MIoanwuzdUlavesdUAIMIOUINIS

' '
a a

(d) LATDINUIINITANNUSENBUAIYLATDINUNENIBDFINY
in3esneunateiudsasiynienism

&
9631

ag19lsAny Lﬂimﬂﬁm’]ﬁﬂ’]iﬂw”1Nﬂﬂﬂ§]Lﬁﬁﬂ’1ﬁ‘U“WWI Weumy (b) (c)
959 (d) MﬂﬂﬂamuaumﬁuaﬁmmLUsJuiJiwﬂgmammaamLmawmauumaﬂwmumLQWWJ@EJ
Ashe

(2) W3eanuneNUsenaumanwureana Ul Fnulilnasnzideuniaaung
A15AN

(a) UsgUnsedudunaniainsssuvfivedudiuies

(b) JUsIgUnTvesduALAnaneudndumanaiia v3e

* Section 3
(1) “The following shall not be registered—

(a) signs which do not satisfy the requirements of section 1(1),

(b) trade marks which are devoid of any distinctive character,

(c) trade marks which consist exclusively of signs or indications which may serve, in trade,
to designate the kind, quality, quantity, intended purpose, value, geographical origin, the time of production
of goods or of rendering of services, or other characteristics of goods or services,

(d) trade marks which consist exclusively of signs or indications which have become
customary in the current language or in thebona fide and established practices of the trade:

Provided that, a trade mark shall not be refused registration by virtue of paragraph (b), (c) or (d)
above if, before the date of application for registration, it has in fact acquired a distinctive character as a
result of the use made of it.
(2) A sign shall not be registered as a trade mark if it consists exclusively of—
(a) the shape which results from the nature of the goods themselves,

(b) the shape of goods which is necessary to obtain a technical result, or
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| o

() JUTegUnsanlvigurnd A unFum

v

(3) ASBILNENISANTANYUEAsa UL inullraangidou

[

(@) Uariosguseenaluuie (public policy) MIpARSITUIUAVDY
UszauU 139

(b) Hdnwauridunisarearsisavu (U N15a20AgIRUaNIN
(nature) AN viSauvaaiilan1agilenans (geographical origin) YeddUAMIBUTNNT)

(@) FuAlFANLL ToULATINUIENITAT NINNSLTLASBINUIENITAIUA
ADNHVUILLAIANTIYBITINT YIoNanTRAsITU (rule of law) vSounUyalAngraunuwna
anamglsy

(5) PuRIRANZLDIULAT DINLILNITAINS AN NT AT UNITIaNIE %50
A o A Y e v a a & &
muinmuensesndisluiing 4 (Fuasesasaminglawieamneniadunisanie)

(6) WnuilraanzLDeuLATaaLIan1sA1 ndunsiumveannzideulagll
GRFTM

2.2) nsufashifusansfeuninmuignisaniesaindunisli
1Y = & [ aa N
AINUANATOIATDININEUULTUATUNLAY (Specially protected emblems)

dl' av Yo 1% v va X z:l' A a
seanunelasuauAuAsasmuunygRdidunIomunenianiig
NeTaeiunssunIngn3d eazidenusinglu The Trade Marks Act 1994 ¢iad)

(c) the shape which gives substantial value to the goods.
(3) A trade mark shall not be registered if it is—
(a) contrary to public policy or to accepted principles of morality, or
(b) of such a nature as to deceive the public (for instance as to the nature, quality or
geographical origin of the goods or service).
(4) A trade mark shall not be registered if or to the extent that its use is prohibited in the United
Kingdom by any enactment or rule of law or by any provision of Community law.
(5) A trade mark shall not be registered in the cases specified, or referred to, in section 4 (specially
protected emblems).
(6) A trade mark shall not be registered if or to the extent that the application is made in bad
faith.”
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*
UIn31 4
(1) “LASINUNIYNNTANTIUTLNDUMILNS T —

(@) ATINTEUNINEASE (the Royal arms) usens1aulafiau
eI UNTTUNINGRSY nT0LAT99319a381058 (insignia) vi3annUsivglaNnanends
fuaueraviliAnanudlafinindunsauingu

(b) WSLUSUAWIANTA] UTONTEUSUANNAANBAIVDINTZUAINTNTE

YI05INT DA UEA

(c) WITUTUAYIANE UIONTLUSUAMATNUAIVDINTLINIVUL U5
NIL519219A W39N15UaBULUAY LEYULUUANAAITUY 150

(d) M shvidsde visenmuUszivg deenasiliiAndrleingdudve
IFsunsussRanioldsunssususmugInannszamngnss Tneiudlfaansideou
\Seavnedanann Luuiusngaeunenzdeuilafunszususmyginannsgdd vie
Hunsnsgiluunuvesmse 3t videaundnifienuiendesiunsysved

d‘ v A L A Ao d‘ = QI ! ‘:9‘;
(2) LA3BINLNENTAINUSENBUAIEYS el anws Nlansdedemalull -

(a) sewAans1we1TnT (3eRFiniduntsimluluuuves the
Union Jack) %138

* Section 4
(1) “A trade mark which consists of or contains—

(a) the Royal arms, or any of the principal armorial bearings of the Royal arms, or any
insignia or device so nearly resembling the Royal arms or any such armorial bearing as to be likely to be
mistaken for them or it,

(b) a representation of the Royal crown or any of the Royal flags,

(c) a representation of Her Majesty or any member of the Royal family, or any colourable
imitation thereof, or

(d) words, letters or devices likely to lead persons to think that the applicant either has or
recently has had Royal patronage or authorisation,shall not be registered unless it appears to the registrar
that consent has been given by or on behalf of Her Majesty or, as the case may be, the relevant member of
the Royal family.

(2) A trade mark which consists of or contains a representation of —

(a) the national flag of the United Kingdom (commonly known as the Union Jack), or
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(b) sevAUTEIMASINGY, 13ad, afenlaus, losuauniile 3o Isle
of Man

WnuiiliannstieuAIaananeni1smfing 1 mnusngasuenstisuiinig
laseanunetuazneliiinniudilaiia (misleading) w3atlunisaraiu (grossly

offensive)

mggawisundryatanatiniseannguna (rule) LivelddsdAudusniy
Aty (b)

(3) Mnudilvisanzideuensaaanenisa Tunsainseylilu -
WM 57 (PTemEgUsEInmAkarvelseimeeydynn) e

1719157 58 (A3 D9NUIBVBIBIANTTENINIUTLNA)

[
va a I

(4) unUnyaiAtienadniseannginae (rule) vinuldlvivansilouinIemungy

A

[

Y Y N o
N1SANNUTENBUAILNTDUNBULUDY —

(a) n1vesneindiuAAatulAnslY Tnvendedrunaduinainnse
UTUTIVIUYININNITEUINERTE %30

(b) LA3093R 381050l (insignia) FIAAIAUATUIUIIUUIUDA
AelilAnAudvay Liulausngaewensidouinlafuanuduseuvsadunisnsevinluuiy

VBIYAARAINAT

(b) the flag of England, Wales, Scotland, Northern Ireland or the Isle of Man,shall not be
registered if it appears to the registrar that the use of the trade mark would be misleading or grossly
offensive.

Provision may be made by rules identifying the flags to which paragraph (b) applies.
(3) A trade mark shall not be registered in the cases specified in—

section 57 (national emblems, &c. of Convention countries), or

section 58 (emblems, &c. of certain international organisations).

(4) Provision may be made by rules prohibiting in such cases as may be prescribed the registration
of a trade mark which consists of or contains—

(a) arms to which a person is entitled by virtue of a grant of arms by the Crown, or

(b) insignia so nearly resembling such arms as to be likely to be mistaken for them,unless

it appears to the registrar that consent has been given by or on behalf of that person.
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udlunlagnile mmmuwawwumwmuuulmaLUumimmmaﬂgwmmﬂmemiuu

(5) wudlmaangideunIoawanen1smasuseneunlenseildnwagidunni
gNATUANAINANNMINENUTINGLY the Olympic Symbol etc. (Protection) Act 1995 Luus
Usingremensiieudn -

(a) Aeaamzidouldnserilasyanadsldsunsureinuming
1(2) wiq the Olympic Symbol etc. (Protection) Act 1995 (81141998455UURTINT
nIeMRNIRneUsEIA) (Secretary of State) Tunisussisyanadaidudivesavslunis
wrstuARIleauUn (the proprietor of the Olympics Association Right) 39

(b) lesumnuBusenvsaunisnszviluwnvesyaeraly (a)”

2.3) Maufiashisuannat iuunInaningn1sA suilona1NAsNa

MABAUDU (relative grounds for refusal of registration)

I3 a ) = & Y v P v &

Junsufiaslisuannzidowa3esanen1sfimes NAseana e sAuu
a v o sw 5 Y Ay v = v v N & = dAaa ad 1
fanuduiusiuasemnensmiiaaansidouliva viaduinIemuneniidnsauegnou
WA fausinglu The Trade Marks Act 1994 119151 5 Al

Where such a mark is registered, nothing in this Act shall be construed as authorising its use in any
way contrary to the laws of arms.
(5) A trade mark which consists of or contains a controlled representation within the meaning of the
Olympic Symbol etc. (Protection) Act 1995 shall not be registered unless it appears to the registrar—
(a) that the application is made by the person for the time being appointed under section
1(2) of the Olympic Symbol etc. (Protection) Act 1995 (power of Secretary of State to appoint a person as the
proprietor of the Olympics association right), or
(b) that consent has been given by or on behalf of the person mentioned in paragraph (a)

above.”
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*
11051 5

(1) “WuRlRaanz T ULATINUIBNAITAT UINLASDINUIYUULNLDUNU
AsRaunen1sAAtaaanzideulingd waztdun15veaanzidsulAIoInuI8NISAI A UAUAN
WIRUSNT ML auny

(2) FuRlAIANZ LTI ULATDINLIENITAT UINLATEINUNENITANUUY —

(a) Wlaun UL MLNENSANL ANz TeulLa) d1MSUAUAIUT

% b4 %

USNNSNLANBULAAIENU %130

(b) Aa1eAULATRINNEN1ITANNLAANELDsul a1 U1 lA
as1suvuAnANuFUaY wastdunisveaanztdounuaususeusnisivilousuy nal
AnwazAA8 U ULATINLNENISAA LR ANz LUl LA

(3) LASBINUIBNITAT]

(a) WitlaunsapagiUAIoILI8NISAT I aANzIDaul e way

* Section 5
(1) “A trade mark shall not be registered if it is identical with an earlier trade mark and the goods
or services for which the trade mark is applied for are identical with the goods or services for which the
earlier trade mark is protected.
(2) A trade mark shall not be registered if because—
(a) it is identical with an earlier trade mark and is to be registered for goods or services
similar to those for which the earlier trade mark is protected, or
(b) it is similar to an earlier trade mark and is to be registered for goods or services
identical with or similar to those for which the earlier trade mark is protected, there exists a likelihood of
confusion on the part of the public, which includes the likelihood of association with the earlier trade mark.
(3) A trade mark which—

(a) is identical with or similar to an earlier trade mark, and
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(b) HunsiurmveaanzidoudmSuausmiousnsiiuansaneain
A3 eanunenseildaanzifouling nneieanuien1s@ildaansidouliudndy
iSeamunensifiidedawnsuaneluluansserandng ielunsdiadosmuisnisén
Y99anAIM (Cornmunity trade mark) nueds w3esunenisaiiidedsaunsvataialuly
annnglsl) waznisldiedoanunonisidudunisldlagldfivgduanans Hunidld
UselovillasldiJusssu wienelminnnudenme fdnvartaanzvionssnusete dowes
wdeamunensandilaansdeuliuga Fudlivamsdouademunonisédngnd

(@) Fudlraenzl Do uASoIrNNENITAT UINNISIELASDIrLN8N1SANTUNIS
fesinuluansivenunans

(a) Tngonfegrunanungrang (asanizag1ags nguruneiiieiu
N15879918 (the law of passing off) FsAuATaLATRWIIENTAlUlAIAnzLTeY 30
wseauneaumihanlglunianise vie

(b) lng@feg1uavesdnsiilegnou (an earlier right) ueniwilean
S = - A a a a a La a a o ¢
nanlilu (1) 83 (3) w50 (a) Inelanizod198e dnsnunguunedvans ansluwuunandue
Ay v o = . . N a o Ay vou ~ % .
nldlaaangidou (design right) nSeuwuundndusinlasunisaansiiounal (registered
design) ; InsyaraniiansdnvanenisldiasesmuienisamaunsesvdngRatull nuneis
\Wvesdnsndlegneu (an earlier right) ludmmneidesiuiniawmangnism

va o {

(5) unUaiassnanaldilunisdauansnisaanslounIesmunsnismn win

o

v dl' Y av vo = Y = Y a ad Aa 1 .
lf'\]'ﬂ]@\iLﬂi@ﬂ‘mu’]ﬂﬂqiﬁqwi@iUﬂ"liﬁ]ﬂsz‘UﬁJULLaq ‘Vii@L"U’]GU@\L]aV]ﬁ@ueLWVIQJEJQﬂau (an earlier

right) Busenlvannziiou”

(b) is to be registered for goods or services which are not similar to those for which the
earlier trade mark is protected, shall not be registered if, or to the extent that, the earlier trade mark has a
reputation in the United Kingdom (or, in the case of a Community trade mark, in the European Community)
and the use of the later mark without due cause would take unfair advantage of, or be detrimental to, the
distinctive character or the repute of the earlier trade mark.
(4) A trade mark shall not be registered if, or to the extent that, its use in the United Kingdom is
liable to be prevented—
(@) by virtue of any rule of law (in particular, the law of passing off) protecting an
unregistered trade mark or other sign used in the course of trade, or
(b) by virtue of an earlier right other than those referred to in subsections (1) to (3) or
paragraph (a) above, in particular by virtue of the law of copyright, design right or registered designs. A person
thus entitled to prevent the use of a trade mark is referred to in this Act as the proprietor of an “earlier
right” in relation to the trade mark.
(5) Nothing in this section prevents the registration of a trade mark where the proprietor of the

earlier trade mark or other earlier right consents to the registration.”
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[

undayelisanan dvedunaineatunsiianusuasesufauyussandsadl

IS dl 14 Qlldcu @) ! A
1. NIALATOINUIBNITATNAANYAULLTUFUINNITDFUNTY

Y

The Trade Marks Act 1994 110151 3(2) Ugyeya
AAanelouAIaanunenIsal) 3 Usenis tawn

[ |

nuazIUTgUNSIfewiny

1) gUsgUmssduiiunaiInssNmFye sduAULes (the shape
which results from the nature of the goods themselves) (41957 3(2)(a))

mﬂgﬂﬁ'wgﬂmwaq%uﬁﬂLﬁmWﬂﬁsimmmaqauﬁﬁﬁul,t,é’a LER9INLLIn
fusznaumsnelagonsiudiodldsuissunsafananfuaudduiane Wy nsldsunss
naufuduAmgnuea Fail gﬂiwagﬂmaé‘fﬂﬂa'wﬁahja’lmimﬁmﬁﬁﬁm%wmamiﬁﬂumi
L.LammmLmﬂsmiwdwﬁuﬁwmQ’Uizﬂaumﬁwwﬁaﬁu?{uﬁwmﬁﬂizﬂaumii’m?ﬁuiﬁ
LLawmsamiﬁﬁﬂﬁiﬁ]mwzLﬁaugﬂﬁ'wgﬂmﬁﬂuﬁugm (basic shapes) w3adnrudnduse
manAavEs e AU LD goutdun3Tnv19ANAINT0VDIARTININITATUNIS
InUsaUATTaRINY ‘1?13@&'1‘1LﬁumsaaﬂﬁﬁﬂimaumiﬁEﬂmﬂwﬁqmmiamuﬂmﬁuﬁw
yipAnaaladneie fmewmeil ﬂgwmmqlmaamiwiﬂsﬂaiﬂwiq%aLUumammaﬁiimw&um
sudiildsumsaeneidousesnenisin

2) gUigUnssasdumiiiavinanusudumemain (the shape
of goods which is necessary to obtain a technical result) (17957 3(2)(b))

MNFUINIUNTIvRIFUA1LBaRBN15YI19U (functional) vasdiuA1tulagns

| ' Y aao P %% = & v 2117 1 ' o v

W sUsvesReniidnuagnauelideausavyuvsenddls  Iaglidsusialaninly

wnuld wazillegusdinandinaudnludenisinuvesdeswintung elinisliuana

Taumpanilalavzudiiesifelunisldusslesiangusngunseienatludnvauziidunis

Hnunnaenly Wesinagnelviinidumenndiusiy ngranesdygivinaudlizusnaguns
Aananlasunsaamelgunsomunenism

** Lionel Bently and Brad Sherman, Intellectual property law, pp. 792-793.

v David Kitchin & James Mellor, Trade Marks Act 1994 : text and commentary, p. 26.
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3) gUivquwaﬁ’rymmﬁ1757"7@"%;/44#52.1@”7 (the shape which gives
substantial value to the goods) (419157 3(2)(c)

sUTNgUnsanlinue g Agundua vanefs JUSIUNsaniidnuvaenig
gunssnmdudunisiinanuaesnuliiudum wansiiguiegunsaguintulalaimgi
- o 118
LS OINUIBNTTA

msfinsanhguigUunseiuliguafiddguidudmiels oradannain
sawmgdladosiueauilaalunindendodui mnduilaadnaulatoduddumsesi
gﬂmwaqauﬁﬂﬁﬁqgﬂmam (the eye appeal of the shape) u&a fip19fiodngus1agunss
ﬁ?uiﬁ@mmﬁﬁwﬁiy,uﬁ%uﬁﬂ U Aiduiazum (The Juicy Salif) Sseenwuulae Philip Starck

v '
(% IS

| = A % gy v 119
IﬂﬂﬂjumLﬂumﬂuaﬂLGUEJNWQUGUWGZN@J@ﬂwmgﬂaqﬂﬂqu@ﬁlﬂqﬂ

Y

Y ¥
[y

AfuLNzuNa (The Juicy Salif) fleenuuulag Philip Starck

¥
va A v

undalRtiiingUszasAiiedesiulalvigusenaunisynvinnistduselew

Tugusngunsananunsaiiuyarmliiudumlaunnnitgusiegunsedu) Ingldnisaangideu
wsesnemsinduesedie lnengrunemiuiinisesnuuuuiiiaslasuanuauasedly

® Lionel Bently and Brad Sherman, Intellectual property law, p. 797.

" Ibid.
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FIUTUUURAATUNNLATUNTIANELTEULET (registered design) #3on15ANATRIBUN
o v Y} [ 1 = d' v 120
anwazaaeiy llanisanngideuasoaruIen1san

o ]

dunadn nmsingunevnuiilviaanzifouesomungnsmsuiegunsaiili
ANAMAIAYLAFUAT wanwmilaanmanansusesunssindnldlaviimiieIemaneg

Ly LY

nsiudd msUgaRnguuneludnvaslddmalinsldnguunensndduniadygyniuly

A

agafiszuu vzUuiu Tnalunstsdulidvemanuissvesunnnuduasesnudnuuey
wazinguszasdlunsldnudsesnaiiu suilunistisandyminisfuasesauieimnse

(%
o

grdfouliviamis agelsfinnu 9eLiudnguseunsesingil The Trade Marks Act 1994

UnyalivnuillnannzideunIsaanensiazsidundnlungusigunsaiifeidesiusidua

< ] [ A i a £ v oa v 1 [ & 1 |
Aty mnidugusegunsavesingnldiinnuieitesivaus wu dedydnualsneg vimia
ldlunislavan junsawesmvsesuiuau Nenvlinnegmelduntydfuing 3(2)

2. nsfifaseaaneulasunuaunsaslneidnsegnaunad (an earlier

risht) meldnguunensngdunistiggnatduau 1ns 3(2)(b)

mnesomrenIsAiinisliluansvenandng uazldfuanuduasesan
ngvaneningaunisty duegiounds fmesunauisdvsiiegeu an earlier right)
Immawwzﬁw%mmﬂgwmaamﬁm‘é avslusvundndasiildldaveideu (desien risht) 5o
anslunuundndarildsunisannzfeuudl (registered design) The Trade Marks Act
1994 11051 3(2)(b) VeyeiRvudlisuannzifeuiad oamunen13Afanans Luudldsuainy

o
'

a

- v ooada e
HUYBNIINLANVDIANTNNBYNDU (an earlier right) MaUMILLINTT 3(5)

va v 1

unUgygifsanamneanud mnyaratauaraniadudivesdeds vse

o

[

Jugnsednslunuundasioeilowds fBumveldaunsoidmanusinanunvesunnuduases
AMEIANYMINELATEIMINENTTANLA LIULALASUANEUEONIINIIIVDIFVEANT MTeENTIENT
& ' 121
Uudenou

[

Y] | | A Yo a =t A w g e s
PNIDYILYU N@Ju’]ﬂWWUigﬂﬂﬁ‘ﬁﬂﬂJaﬂUmz ﬂULﬂqm@ﬂEUﬂuﬂﬂmqaaﬁﬂqﬁ

<3

Y

“Oscar” FudunisuszniasisTanmeunsiifidodos Ined@inine) Graham J 3898877
sutlugnanildsuanuduasesnielinguanedaaniluguseiuussiuinssy deam
UizﬁwﬁﬁlﬂuwwméjﬂmLﬁauLmemmmﬂizamﬂiiugﬂﬁuﬁﬂm ANAINATITIADIVNL
Byiltaameidounsomunonisén

“ Ibid.

1 Lionel Bently and Brad Sherman, Intellectual property law, p. 879.

" Ibid.
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fnmin Umﬁ’zgzﬂ’mummwiﬁumigwdmﬂﬂahqazﬁwamwaa@’ﬁu%ﬂ
1#§uanuduasesnieldnguuneninddunelygratuduegdouudrluaansiiou
w3nsinensin TnglalldsuanuBusenainidvesnanuneulald sudunisnanniedns
ﬁuaqmmqawﬂumwaawN‘meﬂmaimﬂu wilalldinanndeuseiuiiientunisidany
ﬂmiawwau fmawLﬂmumamnaaammmuai'maiimum&J’muwlmummﬂmmaq 130
Lﬂmﬁmsﬂm‘um’m@mmmmsﬂ,mﬂgwmamwaaumﬁiyiymwauLLm iluduaaneideou
vofurnuAunsesluguziAiesNeNsEn azgnanfnnisduasesmieliodils daain
The Copyright, Designs and Patents Act 1988 ﬁﬁuwﬁiyiﬁaﬁaﬂmiaamwu (design) 7ifi
maﬁumaaﬁ”ﬁmﬂ’ﬁﬁummqumﬁmﬁmsﬁ ImmwﬂLmeémﬁmsﬁaaﬂmmaUmmmﬂﬁmm
ﬂmiaaamamﬁ (Exclusion of industrial design from the scope of artistic copynght) R
Adeuldesurgliudiluinde n. nslinuduasesuaUnssumungmneavis

a 4

2.3.2.4 mslianuduasasuRalyszgndluasnsasgnaulud

L]

a

14 +'% a s a n‘
n. nsliruANATAINURaUUIsENARIUNgUNNERYENS

(4

n.1 anwazaufallssend

Intellectual Property Code of the Philippines (Republic Act No. 8293)
duft 4 Mdenguinedudns fuusliinuRauuszgndlunufaunssussanvis 16U
muduAseseliinms 1721 fefyaFliauduesesmnssanssuuazuaaUnssus
Blunes ety lufifasvenanisemgeyuenilfsdestunuiaunsauiiy

W93 1721 “9IUITIUNITTULALIIURaUNTIN FesaluiliSendn “aw”
ngis MsaseassanadyanlureuiunveanulsianssukaAaunssuduinainauan
39U FLATUAIINANATOIAILAIAINTNITASNEIIA LAaLUUI8AUTINALY
L ! &,,’*

Aasaluil

* Intellectual Property Code of the Philippines (Republic Act No. 8293)
Section 172.1 “Literary and artistic works, hereinafter referred to as “works”, are original
intellectual creations in the literary and artistic domain protected from the moment of their creation and

shall include in particular:
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(g) “e1una Muszu1ed aarlnenssy UseRuinssu 1unw
AN (engraving) SUARAAN (etching) &INuWAU (lithography) WIwuAaUzdue ;

LUUINRDINIBNNTDBNLUUA NS UIURAaUS ”

- uAIe Aeufalsdwuandliiutieinglae vioudns
feusuIMslaenunsidatedu

- UMNTZUIEE LANANINAINIRR I T uNIsas19assA
NuRalleldanadulazduinseyinasuunuiileglddlunisseuie

= ¥ [ [~4
- uaadeenssy nunede n1sassassaldlanasidunis
29NKUY NN oKRUUIIRRlATIaTwvesdtUgnasiedeglutunaunisine soudeds
Ugnadeiasaseuiosudd wassuidlassaiiameantnenssudug e

- UUSZANINTTN NUNYDT UAAULYILEAIDDNNLNUBU
a & & 1Y) P aa v Y = A 1% 1% ¢
ﬁ]iWi’iEJLﬂuuﬂuﬁiiﬂuaﬂwmzwL‘IJua’llliJfﬂ I@EJIMVL@VNqEJQQQWUV]Uﬁgﬂ@UG]FJEN']uairmaﬁﬁﬂ

o A ' a ] = Yy = ) o Aa o I
EU‘V]?\TGU@Q'JG]QLLG]LWEN@EJ’NL@EJ'J LLV’]?U@JQQIﬂiqair}QG{NLUuaUUUigﬂ@‘UiuijWNaﬂUmgLUU
Aa v o & ° g &4 \ = = & & a

AUUNRNIY AU \‘ﬂumwaﬂgﬂ‘{ju"?}\iLﬂuaﬁu‘mu\‘maﬂﬂﬂuaaﬂﬂmﬂﬂiiuﬁ]ﬂﬂ@L‘lJ‘LNTLJiJiwmﬂ‘J‘JiJ
QHANAIN

- UAMALN (engraving) MNNeRe s1uRalsdsassiulag
nsunzadningPedunnnidulave Au L vsedeuisiu lnsudiuviunzaanininlulddwsu
NSRUNEUUIVDNURNEFANDNAONTS

A a ¢a . P a 24 v X
- @euniiu (lithography) wu1884 S1uRaUsaaas1sTulae
nsnanasuuiusiaiiaviselans lnefidnguszasdlunisldniindmsudusesiiui

- UAAUZIUY 1TU LUUTNa8Y MIBN1TRNLUUA MUY
Aauy

(h) “MIRBNUUUANKAILALAIUARTIIUNTERUUTNAIE T UAIVRY
egaanngsy liezanunsnaansideulugiusiuundniamilaviali uasufaUussyna

= »
U,

(g) Works of drawing, painting, architecture, sculpture, engraving, lithography or other
works of art; models or designs for works of art;

(h) Original ornamental designs or models for articles of manufacture, whether or not

registrable as an industrial design, and other works of applied art;



106

- ufaUsEend vaneda n1saseEssAnuAalsdeaunse
wnliussleninioUszneusandudwesiiivsslenildaes liiazgniveiioniondntu
lusyivgnamnssy (11ms1 171.10)

() “aMUTENBY UHUA WHURY A1NT19 WHUTluazUasassa
sUNTeEuiiRauq Beneiugiimans giusena andnenssu visememans;”

- UAMUTENBUTLALATEUARNIIN NN FUNN YTD9U
Weugdunisanwssunanlitnutnaud

CLHUT Ao uTnansldiudedneazuaInuNns e
UIFLINIAVUNUITIU

Y] = = ) = v o %
- uHURS (plan) Ais nMndguvesing@egnldiulaseasnaly
anwazaudia Wy wnudsdmIudslgnaing arungeu vselaTesdng

- wHugiikazuaiNasIAsUNsIEuiifd u g uieifu
pilenans piivseme aalnenssy vieinearmans

() “amnaniaauiu (plastic works) M19INEIANERTUTDAN LY
NUnAlA”

(k) “91UNINa8 SUDINUTIRAA LA lUNTETUIUNITAA1EARINUIU
ANaNY; Msanennalan (lantern slides)”

- ANENY AD MNUBIIRGTINREYATILALQNYINTUUUNURIN

9
o o

Tnouainsessd@oue

(m) “sUnmusznauuazluyn”

(0) “9TUITIUNTIUIIUNIVINGG INEAERT WToRaUNTINDUS)”

() Ilustrations, maps, plans, sketches, charts and three-dimensional works relative to
geography, topography, architecture or science;

(j) Drawings or plastic works of a scientific or technical character;

(k) Photographic works including works produced by a process analogous to photography;
lantern slides;

(m) Pictorial illustrations and advertisements;

(0) Other literary, scholarly, scientific and artistic works.”
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(3

n.2 mslinnuAnATasURaUUsEEna
(1) andnlasuanuAuasas (Exclusive Rights)

Intellectual Property Code of the Philippines (Republic Act No. 8293)
119151 177 Anualil “1971999893nsHavansu3eavaIaAsegRadulsenaumednsusiies
Y a o a = U o w 1 dy *
AiAenlun1saniunis nseye vsen1stesiu n1snseyidsieluil”

a A o %7’ d! A | d! o U **
1) anslunsvihedsnursediugaduasydrdyresu (151 177.1)

« o 901 ” = o o [ aq b}
A1INIYT" KRUYAN ﬂ’]iﬁ/ﬂﬂ%u%‘i’lu...‘lﬂJ'J']IWEJ'Jﬁﬂ']i‘ViﬁEJE‘LJLL“U“USLW (1719197
[ < o 8 & =] 1 v aa o Saa IS a a a
171.9) 1&1'3'1'%3LUUﬂ']iV]']“U’WNVlI@VﬁEJ“Uqﬂajusllaﬂﬂqu@umaeﬂﬁmﬁﬂﬂ@LUUﬂ'ﬁﬁ%Lll@ﬁ‘l/]ﬁSUEN
v a a £ v 123
LNUBIAUVANDLLA

& A A o T A T~ o = = | = |
wanand azfiedndinisiiginedelnisiuiinasludesdanised 19lalu
anwazansiiemeiiazihfeyanauAunls datu vnnisaununieiiudeyaliluesefan
a ¢ ¢ a & : & o o w124
ABUNANDINIBADULNAARA (compact disk) ALUUNITINY IR

2) Anslunissawlad

o Y v a a Q‘d‘a a I a Y A o )
ﬂWMU@I%L%’]‘U@Q@%&‘WSN?{W&LG\LWUQQL@S?IUﬂWiWWLﬂU@Zﬂi AskUa NS

o ' i o ; Kok
arkUas N3P NsleusEmTen siUasusUresuludn vz duY (1ns1 177.2)

* Intellectual Property Code of the Philippines (Republic Act No. 8293) ,
Section.177 “Subject to the provisions of Chapter VI, copyright or economic rights shall consist of

the exclusive right to carry out, authorize or prevent the following acts:”

** Section.177.1. “Reproduction of the work or substantial portion of the work;”

1 Marag Macdonald, Spyros M. Maniatist and Uma Suthersanen, Design and copyright protection

of products : world law & practice, volume 1 of 2, London: Sweet & Maxwell, 1999), p. Philippines/9.

1 R. Aquino, Intellectual Property Law (Quezon City: Central Professional Books, 1998), pp. 42-43,

cited in Jacinto D. Jimenez, The Philippines. [online], 31 August 2011. Available from:
http://www.google.co.th/url?sa=t&rct=j&g=jacinto%20d.%20jimenez%20%20the%20philippines.&source=web
&cd=108&sqi=2&ved=0CIABEBYWCQ&url=http%3A%2F%2Fimages.rackoy.multiply.multiplycontent.com%2Fatta
chment%2F0%2FRUWCEgoKCplAAFrpoXw1%2FJack%2520Transcript%2520Copyright.doc%3Fkey%3Dsosuplaw
07%3Ajournal%3A12%26nmid%3D57347617&ei=qMsoT8LVIAPRrQell5TFAQ&uUsg=AFQJCNG3XCLTdloDs5-429-
b6aixOQ2rjg

e Section.177.2  “Dramatization, translation, adaptation, abridgment, arrangement or other

transformation of the work;”


http://www.google.co.th/url?sa=t&rct=j&q=jacinto%20d.%20jimenez%20%20the%20philippines.&source=web&cd=10&sqi=2&ved=0CIABEBYwCQ&url=http%3A%2F%2Fimages.rackoy.multiply.multiplycontent.com%2Fattachment%2F0%2FRuWCEgoKCpIAAFrpoXw1%2FJack%2520Transcript%2520Copyright.doc%3Fkey%3Dsosuplaw07%3Ajournal%3A12%26nmid%3D57347617&ei=qMsoT8LvI4PRrQell5TfAQ&usg=AFQjCNG3XCLTdloDs5-429-b6aixOQ2rjg
http://www.google.co.th/url?sa=t&rct=j&q=jacinto%20d.%20jimenez%20%20the%20philippines.&source=web&cd=10&sqi=2&ved=0CIABEBYwCQ&url=http%3A%2F%2Fimages.rackoy.multiply.multiplycontent.com%2Fattachment%2F0%2FRuWCEgoKCpIAAFrpoXw1%2FJack%2520Transcript%2520Copyright.doc%3Fkey%3Dsosuplaw07%3Ajournal%3A12%26nmid%3D57347617&ei=qMsoT8LvI4PRrQell5TfAQ&usg=AFQjCNG3XCLTdloDs5-429-b6aixOQ2rjg
http://www.google.co.th/url?sa=t&rct=j&q=jacinto%20d.%20jimenez%20%20the%20philippines.&source=web&cd=10&sqi=2&ved=0CIABEBYwCQ&url=http%3A%2F%2Fimages.rackoy.multiply.multiplycontent.com%2Fattachment%2F0%2FRuWCEgoKCpIAAFrpoXw1%2FJack%2520Transcript%2520Copyright.doc%3Fkey%3Dsosuplaw07%3Ajournal%3A12%26nmid%3D57347617&ei=qMsoT8LvI4PRrQell5TfAQ&usg=AFQjCNG3XCLTdloDs5-429-b6aixOQ2rjg
http://www.google.co.th/url?sa=t&rct=j&q=jacinto%20d.%20jimenez%20%20the%20philippines.&source=web&cd=10&sqi=2&ved=0CIABEBYwCQ&url=http%3A%2F%2Fimages.rackoy.multiply.multiplycontent.com%2Fattachment%2F0%2FRuWCEgoKCpIAAFrpoXw1%2FJack%2520Transcript%2520Copyright.doc%3Fkey%3Dsosuplaw07%3Ajournal%3A12%26nmid%3D57347617&ei=qMsoT8LvI4PRrQell5TfAQ&usg=AFQjCNG3XCLTdloDs5-429-b6aixOQ2rjg
http://www.google.co.th/url?sa=t&rct=j&q=jacinto%20d.%20jimenez%20%20the%20philippines.&source=web&cd=10&sqi=2&ved=0CIABEBYwCQ&url=http%3A%2F%2Fimages.rackoy.multiply.multiplycontent.com%2Fattachment%2F0%2FRuWCEgoKCpIAAFrpoXw1%2FJack%2520Transcript%2520Copyright.doc%3Fkey%3Dsosuplaw07%3Ajournal%3A12%26nmid%3D57347617&ei=qMsoT8LvI4PRrQell5TfAQ&usg=AFQjCNG3XCLTdloDs5-429-b6aixOQ2rjg
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" Section.177.3. “The first public distribution of the original and each copy of the work by sale or

other forms of transfer of ownership;”
" Section 177.5 “Public display of the original or a copy of the work;”

"™ Section 177.7 “Other communication to the public of the work.”
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wilu the Intellectual Property Code of the Philippines (Republic Act
No. 8293) dufl 8 Meewuunaniueiaglilavnafruasasdnslunufadussendlilaenss
Anu utlosarnaufalyszyndetaduuesniuudwesduingannszuiunis nig
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Intellectual Property Code of the Philippines (Republic Act No. 8293)
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wariidnvaviang Wetluldfuawedafasiilddvesiuiinulaneiy dnvaznis
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* Section 213.4 “In case of works of applied art the protection shall be for a period of twenty-five

years from the date of making.”

* Section 112.1 “An industrial design is any composition of lines or colors or any three-
dimensional form, whether or not associated with lines or colors; Provided, that such composition or form

gives a special appearance to and can serve as pattern for an industrial product or handicraft.”
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1 Martin, “Commentaries and Jurisprudence on the Commercial Laws of the Philippines” 2
(1986): 466, cited in Jacinto D. Jimenez, The Philippines [online].

" Section 113.1 “Only industrial designs that are new or ornamental shall benefit from protection
under this Act.”

** Section 113.2 “Industrial designs dictated essentially by technical or functional considerations to

obtain a technical result or those that are contrary to public order, health or morals shall not be protected.”

o sﬁﬂamﬁaﬂiﬂsﬂtﬂ Rules and Regulations on Utility Models and Industrial Design, Rule 301.

" Section 119.1 “The following provisions relating to patents shall apply mutatis mutandis to an

industrial design registration: Section 21 : Novelty...”
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* Section 21 © Any technical solution of a problem in any field of human activity which is

”

new....shall be Patentable.....
* Section 23 “An invention shall not be considered new ff it forms part of a prior art.”

: Sﬁﬂamﬁami‘di(ﬂ@ Rules and Regulations on Utility Models and Industrial Designs, Rule 301.1 wag
Rule 302.

B sﬁﬁJaZLﬁﬂthim@ Rules and Regulations on Utility Models and Industrial Designs, Rule 301.1

‘T.C Martin, “Commentaries and Jurisprudence on the Commercial Laws of the Philippines” 2
(1986): 466, cited in Jacinto D. Jimenez, The Philippines [online].

. swamﬁﬂm‘wim@ Rules and Regulations on Utility Models and Industrial Design, Rule 301
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* Section 119.1 “The following provisions relating to patents shall apply mutatis mutandis to an

industrial design registration: ...Chapter VIl (section 71-84)....”

** Section 71.1 “A patent shall confer on its owner the following exclusive rights:
(@) Where the subject matter of a patent is a product, to restrain, prohibit and prevent any

unauthorized person or entity from making, using, offering for sale, selling or importing that product;”

*** Section 118.1 “The registration of an industrial design shall be for a period of five years from

the filing date of the application.”
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* Section 1182 “The registration of an industrial design may be renewed for not more than two

consecutive periods of five years each, by paying the renewal fee.”

z Marag Macdonald, Spyros M. Maniatist and Uma Suthersanen, Design and copyright protection

of products : world law & practice, p. Philippines/16.

) Sapalo, Background reading material on intellectual property system of the Philippines

(Geneva: WIPO, 1994), p. 140, cited in Jacinto D. Jimenez, The Philippines [online].

“ Ibid.



114

a

- Jefivpmsidsurnufunseimaldngmunedudvs fe

1) fsgeelIa1n1e
NuAavUsEynAlianyn1sANATes 25 U duwiiunaineassn vaueuuundndugiionynis

Y |

AuATeies 15 U duusiiududweasmeideu

1AM HIUIUNIINITIANZLT SULUUNAAN U9 119990

2) HaseassAlasuANANATRIUIENSas19aTsA

a

- Jadsvaamslasuaufuasaansldngmneduds Ao

Fresdvavsiiavsudifiesifrlunsiuiiviyaeaduitmanuesny
Wity mnyaRaduasvasIFkAILIINANLARSBRTe e Tnefldaenidoununainey
youdmesdvdviuii winanuiioeninazadiafsiunanuroudiveduins 1ivesduant
wsrhyaratuandndvinsnuvesaulald

- U9RvINIUINUES 1985 sAlUIANELD sUVRS UANLALATRILUSIUE
WUUNARN A A

1) 1Wvssnvundnduaianiviavialunisundesnuundndusivesnu
1INNINAV0EVENS Ll nddnsinuliliuaralaq@slilasuounin vin 14 wueviy ve
oL HAnSBldwuunaadurduivesuundniasilaaansidoul uaale

2) meldoudyaingssa WivrekuunAndagaunsaasiunlagunve

=] U aa A ¢ PV o = & A = ) a
anzideuluasisassiauludiduiuvtumvesansilounsasnlulssinadugaduauian
Yasaudyala

- Jadsvaamaihnuainassdlisavsdourasunnuduasadugius
LUUKARS U Ao

Foniuuunanfusilugudvesassudsnouiayldfunnudunsos 49
narldsunisaanzideuf fesirudunsunisnsiagevaindrinninddunsayan
(intellectual Property Office) 1daneuituuundnsaueifdudwedanulnduwaziinain
AuAn3Buvesieenuuuvielyl Fannsasivasuaziimiuiasiae deudenauazaldane
inniuavassafildsumudunsesneldngrneavars



115

A. N13IANUANATAAINNVUILATEMINENIA

Tuansrsussilaudud tndesnunenisinldsuanuduasesanslé
Intellectual Property Code of the Philippines (Republic Act No. 8293) USSWN 3 31678
LAT0IMNENT5A (Trademarks) 1A38MAN8UINNT (Service Marks) 39M14n19A1 (Trade
Name) nguanesananifiseasdeaiatumslimiuduasonniemnensdiil

A.1 AURUIBVDILATDINUIENTITAN

n181@ Intellectual Property Code of the Philippines (Republic Act No.
8293) 119151 121.1 UyalRnnnumineusd “la3esninenisnn” 1l

| v o < o Ql' v & g 1%

LATRIUNNENITA” wineie “psesninelaguanslmiudunnwls Tag
A1U1TOLENLEZAIIULANAIITZNINAUAT (NTALATDINUIBAITAY) NIOUTNIT (T
LASDIMNNEUINTS) VoRUTENUNTITTIENTs AUAUAMSoUINMTTRRUTENaUNITTEdUlA

= = Ql' N ] d' % a v ok
LLazi’mmLﬂiawmEJ‘VI‘UiZVI‘U‘MiEJVHL"UuLﬂiawm181’3UU§1W%U$U33Q614?1’1
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g undadinenaialiaienuadesnuienisalineudnaning
Wesondilamuuainasemungeiialadisigunsadanladueiomuenisaila fadl
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A.2 ANWAIZLASINUNENISANNEUSaaanLaula

LASBANNIENITA AN TaEUAIYIANEITEuTeSUAUANATDIN LA
NOMINBLATBININENITAN AR aIlaN YA LU

1) danwazvaaniy (Distinctiveness)

AvdAveAIoInIIENENITRIUAIvEIANELToUATOILNENISAN LA RD
ANSUANBAULUILANIE FINUIUDI LASDINUIEUUILADIAIUITORAAILLAUINAUA ALY

* Intellectual Property Code of the Philippines (Republic Act No. 8293) Part 3
Section 121.1 "Mark" means “any visible sign capable of distinguishing the goods (trademark) or

services (service mark) of an enterprise and shall include a stamped or marked container of goods;”



116

LS OIINERINA1IWANANINAUATLHATaMINEvRIYARaDY TnednyazUnanizuialuy
2 Usgbam ¢iail

(1) anvalzvaanwizlugaed (inherently distinctive)
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(2) anwazvsanizlagn5ld (acquired distinctiveness through

use /secondary meaning)

anwagUnan1zlaunsly (acquired distinctiveness through use /
. a X aa A & 1% ° N a2 oA

secondary meaning) AgtAnTulunIaASBIRLNBTUUTENBUAILAT 13078 FellAUMINY
Mluwaziinnunendasnuauatliamisdenianids J9ldarusadrunlddudumdule we
wmﬁﬂizﬂaumié’qmlﬁﬁﬁ’]ﬁmﬁma'ﬂﬁ'uiumqmiﬁ’ﬁuﬁuﬁwammﬁuizsmaamm LAY
I Y 1A v a A Y oa va = 2 o a a & Y a Y] ,
Junsldusiiesiiied awileduslaalagunsaiiuavsesdmatuwduinaiudiladn
wnefadudvesiusznaunissretu nglilddnfennununensedesmoudumi anley
) & a A a & A ' Yva £ o a v oo v 130
hlududnsald D93AToeruneTuUlid nEr UL lAanS I NATUAUAUAIIULAY

wimdesmnetuazlifidnvasd wanzludaies (inherently  distinctive)
W WueToamuneiiacddnvaurvToauantAvesdudsuitlilhianunsosansidey
i3eamnensenldTuiing uiiloriommneiuisdnvarvaanzlaensld (acquired
distinctiveness through use) Fuudn eseamnedinantonasathudusueanne oy
A3 DIMINENISAMT BLAS R IMINEUSNTLARIN  Intellectual Property Code of the
Philippines (Republic Act No. 8293) 11a51 123.2

0 Ang v. Teodoro [1942] 74 Phil. 50, 53; Arce Sons & Company v. Selecta Biscuit Company, Inc.
[1961] 110 Phil. 858, 869; Philippine Nut Industry, Inc. v. Standard Brands, Inc. [1975] 65 SCRA 575, 585;
Lyceum of the Philippines, Inc. v. Court of Appeals [1993] 219 SCRA 610, 617. cited in Jacinto D. Jimenez,
The Philippines. [online].
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2) luildnvaledesiuniungyuie

Intellectual Property Code of the Philippines (Republic Act No. 8293)
11951 123.1 UeftaIesuneidesnudlnsuaanzidoulifad

Y]

ok v wva | «. a8 ¥ =) d‘l -Qlld (% 1 Q;lj
1931 1231 Jyafian “vhudlliaamziisuniosinefilianvasfns Ul

dl' A o oA v a a A &
(@) LASDINUILNVAMNDAATITUDUA bATBINUIENTUNITAIFIGTITUTU
(deceptive) w3p11dUBNY (scandalous) W3evhlviuanananddineguazfunanunieliuga
LY rdll A o v L3 [ a a = = . = &) S o Ay
an1Uu mNuLe viedydnualusyannaiinauLEeNtds (disparage) wiatlunisvinily
gnfed (falsely suggest) n3egnaANu (contempt) n3oLdeaides (disrepute) ;

=

(b) LATBINUIBNUTENBUAIYTI NIBATILKNUAY (coat of arms) UIaMIN

s

(insignia) Bu9UeIa1515U3FHAUT LA “TadIusI¥NIT nSeveslsenedula sHuddend
anwazAaei (simulation)

* Section 123.2 “As regards signs or devices mentioned in paragraphs (j), (k), and (1), nothing shall
prevent the registration of any such sign or device which has become distinctive in relation to the goods for
which registration is requested as a result of the use that have been made of it in commerce in the
Philippines. The Office may accept as prima facie evidence that the mark has become distinctive, as used in
connection with the applicant’s goods or services in commerce, proof of substantially exclusive and
continuous use thereof by the applicant in commerce in the Philippines for five (5) years before the date on

which the claim of distinctiveness is made.”

** Section 123.1. “A mark cannot be registered if it:

(a) Consists of immoral, deceptive or scandalous matter, or matter which may disparage or
falsely suggest a connection with persons, living or dead, institutions, beliefs, or national symbols, or bring
them into contempt or disrepute;

(b) Consists of the flag or coat of arms or other insignia of the Philippines or any of its

political subdivisions, or of any foreign nation, or any simulation thereof;
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(c) Consists of a name, portrait or signature identifying a particular living individual except
by his written consent, or the name, signature, or portrait of a deceased President of the Philippines, during
the life of his widow, if any, except by written consent of the widow;

(d) Is identical with a registered mark belonging to a different proprietor or a mark with an
earlier filing or priority date, in respect of:

(i) The same goods or services, or

(i) Closely related goods or services, or

(i) If it nearly resembles such a mark as to be likely to deceive or cause
confusion;

(e) Is identical with, or confusingly similar to, or constitutes a translation of a mark which is
considered by the competent authority of the Philippines to be well-known internationally and in the
Philippines, whether or not it is registered here, as being already the mark of a person other than the
applicant for registration, and used for identical or similar goods or services: Provided, That in determining
whether a mark is well-known, account shall be taken of the knowledge of the relevant sector of the public,
rather than of the public at large, including knowledge in the Philippines which has been obtained as a result

of the promotion of the mark;
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(f) Is identical with, or confusingly similar to, or constitutes a translation of a mark
considered well-known in accordance with the preceding paragraph, which is registered in the Philippines
with respect to goods or services which are not similar to those with respect to which registration is applied
for: Provided, That use of the mark in relation to those goods or services would indicate a connection
between those goods or services, and the owner of the registered mark: Provided further, That the interests
of the owner of the registered mark are likely to be damaged by such use;

(9) Is likely to mislead the public, particularly as to the nature, quality, characteristics or
geographical origin of the goods or services;

(h) Consists exclusively of signs that are generic for the goods or services that they seek to
identify;

(i) Consists exclusively of signs or of indications that have become customary or usual to
designate the goods or services in everyday language or in bona fide and established trade practice;

(j) Consists exclusively of signs or of indications that may serve in trade to designate the
kind, quality, quantity, intended purpose, value, geographical origin, time or production of the goods or

rendering of the services, or other characteristics of the goods or services;
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(k) Consists of shapes that may be necessitated by technical factors or by the nature of
the goods themselves or factors that affect their intrinsic value;
(1) Consists of color alone, unless defined by a given form; or

(m) Is contrary to public order or morality.”
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